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Preface

This pamphlet is one in a series of monthly pamphlets which will be consolidat-
ed on an annual basis and entitled Decisions of the Comptroller General of the
United States. The annual volumes have been published since the establishment
of the General Accounting Office by the Budget and Accounting Act, 1921. Deci-
sions are rendered to heads of departments and establishments and to disburs-
ing and certifying officers pursuant to 31 U.S.C. 3529 (formerly 31 U.S.C. 74 and
82d). Decisions in connection with claims are issued in accordance with 31
U.S.C. 3702 (formerly 31 U.S.C. 71). In addition, decisions on the validity of con-
tract awards, pursuant to the competition In contracting Act (31 U.S.C.
3554(e)(2) (Supp. III) (1985), are rendered to interested parties.

The decisions included in this pamphlet are presented in full text. criteria ap-
plied in selecting decisions for publication include whether the decision repre-
sents the first time certain issues are considered by the Comptroller General
when the issues are likely to be of widespread interest to the government or the
private sector, whether the decision modifies, clarifies, or overrules the findings
of prior published decisions, and whether the decision otherwise deals with a
significant issue of continuing interest on which there has been no published
decision for a period of years.

All decisions contained in this pamphlet are available in advance through the
circulation of individual decision copies. Each pamphlet includes an index-digest
and citation tables. The annual bound volume includes a cumulative index-
digest and citation tables.

To further assist in the research of matters coming within the jurisdiction of
the General Accounting Office, ten consolidated indexes to the published vol-
umes have been compiled to date, the first being entitled "Index to the Pub-
lished Decisions of the Accounting Officers of the United States, 1894—1929," the
second and subsequent indexes being entitled "Index of the Published Decision
of the Comptroller" and "Index Digest—Published Decisions of the Comptroller
General of the United States," respectively. The second volume covered the
period from July 1, 1929, through June 30, 1940. Subsequent volumes have been
published at five-year intervals, the commencing date being October 1 (since
1976) to correspond with the fiscal year of the federal government.
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Preface

Decisions appearing in this pamphlet and the annual bound volume should be
cited by volume, page number, and date, e.g., 67 Comp. Gen. 10 (1987). Decisions
of the Comptroller General that do not appear in the published pamphlets or
volumes should be cited by the appropriate file number and date, e.g., B-230777,
September 30, 1986.

Procurement law decisions issued since January 1, 1974 and Civilian Personnel
Law decisions, whether or not included in these pamphlets, are also available
from commercial computer timesharing services.

To further assist in research of Comptroller General decisions, the Office of the
General Counsel at the General Accounting Office maintains a telephone re-
search service at (202) 275-5028.
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January 1990

B—237122, January 4, 1990
Procurement
Bid Protests
• Moot allegation
• GAO review
Procurement
Competitive Negotiation
• Discussion
•UOffers
•U• Clarification
• •U • Propriety
Protester has no basis to object to the agency decision to hold discussions and request best and final
offers where firm is not low if discussions were not held, and discussions effectively provide a ne
opportunity for firm to compete for award.

Matter of: Servrite International, Ltd.
Servrite International, Ltd. protests the award of a contract to Contact Interna
tional Corporation (CIC) under request for proposals (RFP) No
F62562—89—R0130, issued by the Department of the Air Force for operating
dairy plant. Servrite initially argued that it was the low offeror under the eval
uation scheme and that, in any event, dC is nonresponsible and therefore ineli
gible for award.

We deny the protest.
Servrite and CIC submitted offers. The agency reports that Servrite was the ap
parent low offeror based on initial offers. The contracting officer, however, re
quested "clarifications" of both offers to permit proper price evaluation. Serv
rite subsequently submitted a revised offer which displaced it as the low firm
The contracting officer then requested and received from Servrite verification o
its revised offer, following which the Air Force awarded the contract to CIC a
the low offeror in accordance with the evaluation scheme which basically calle4
for award to the low priced offeror.

After filing an initial report, the agency subsequently advised our Office that i
believes the request for "clarifications" concerning price constituted discussiom
In its view, it failed to formally open discussions or request best and final offer
(BAFOs) although it accepted a revised offer from Servrite.
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It reports that it has decided to open discussions with both offerors, request
BAFOs and make a new award consistent with the RFP evaluation scheme. Ii
thus views Servrite's protest as academic.
While not disputing the agency's position on the merits as to its status a
second low offeror after it submitted its revised offer, Servrite objects to the Au
Force's decision to hold discussions and request a BAFO. Servrite points oul
that prices have been exposed and alleges that the agency's proposed action cre
ates an auction. Servrite asserts that award on initial, unrevised offers is thE
appropriate remedy here.
Discussions are communications between the government and an offeror that
either involve information essential for determining the acceptability of a pro.
posal or provide an opportunity for proposal revision. Clarifications, on the
other hand, are inquiries for the purpose of eliminating minor uncertainties or
irregularities in a firm's proposal and do not require discussions with other of-
ferors in the competitive range. See Federal Acquisition Regulation 15.601
(FAC 84—28). If discussions are held with one offeror, they must be held with all
offerors in the competitive range. See Greenleaf Distribution Services, Inc.,
B—221335, Apr. 30, 1986, 86—1 CPD 11422.

If the Air Force is incorrect and its communication with Servrite constituted
clarification, not discussions, then Servrite's offer as clarified was not low and
award to CIC as the low priced firm on initial offers was proper. Alternatively,
if the Air Force is correct and discussions were improperly held solely with
Servrite, Servrite has no basis to complain to the Air Force since the agency
could not award to Servrite on the basis of its revised offer without also provid-
ing CIC an opportunity to engage in discussions and revise its offer. Moreover,
the Air Force's proposed remedy thus effectively provides Servrite a new oppor-
tunity to compete for the award.

We deny the protest.

B—237 139, January 5, 1990
Procurement
Sealed Bidding
• All-or-none bids
• U Responsiveness
Low bid is properly determined to be responsive as an "all or none" bid where bidder provides one
'ump-sum price for work required rather than individual prices for six line items (base item plus
five additives) in the solicitation's schedule.

Matter of: Jones Floor Covering, Inc.
Jones Floor Covering, Inc., protests the proposed award of a contract to Liberty
Painting Company under invitation for bids (IFB) No. F04693-89-B-0019, issued
by the Department of the Air Force for interior painting and carpeting of the
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hallways of seven buildings at Los Angeles Air Force Base. The protester argues
that Liberty's bid should have been rejected as nonresponsive because it submit-
ted one lump-sum price in response to the IFB, which requested prices for six
line items.

We deny the protest.

The IFB was issued on August 15, 1989, and 13 bids, including Liberty's low bid,
were received by the September 14 bid opening. The agency states that due to a
funding limitation, the IFB contained a bid schedule for a base item and five
additive items. Line item one required a base price for work on two specific
buildings, while the other five line items were called additives and sought prices
for the five other buildings. The contracting officer states that breaking down
the work required into different line items provided a means for making a par-
tial award based on funds determined to be available at the time of the award.
In addition, the IFB contained Standard Form (SF) 1442 (solicitation cover
sheet) with a provision which stated that the "offeror agrees to perform the
work required at the prices specified below in strict accordance with the terms
of this solicitation," and which provided a space for bidders to write in their
prices. Liberty did not complete the bid schedule containing the line items;
rather, it merely indicated a dollar amount of $474,000 in the space provided in
SF 1442.

Prior to bid opening, the agency announced and recorded that it had $613,863
available for this project for which it had estimated would require $700,932. Be
cause of the price difference between Liberty's bid and the government esti
mate, the contracting officer requested Liberty to verify its bid. By facsimilE
dated September 18, Liberty verified its price and returned a completed bid
schedule indicating prices for each line item. The agency determined that Liber
ty had submitted a responsive "all or none" bid. Jones filed its protest to ow
Office on September 27.

Jones argues that Liberty's failure to submit prices for each line item create
an ambiguity as to what it was actually bidding on. Therefore, it argues, Libert3
is not unequivocally bound to perform each line item of the contract and is non
responsive. The protester also contends that Liberty could assert a mistake anc
withdraw its bid if it chose to do so or could deliberately allocate its bid price a
to make it unbalanced.

A bid is ambiguous in a legal sense only where, when taken as a whole, it i:
susceptible of two or more reasonable interpretations. See Hirt Telecom Co.
B—222746, July 28, 1986, 86—2 CPD jJ 121. Here, we find that the agency reason
ably concluded that Liberty submitted an "all or none" bid, that is, it submitte
a bid price for the work described in all line items. Although it did not provid
prices for each line item, Liberty indicated its total price beneath the IFB provi
sion which requested the bidder's price for the "work required." We disagre
that the total price submitted for the "work required" is susceptible to mor
than one reasonable interpretation. The range of prices received and the goi
ernment estimate clearly indicated that Liberty was not bidding solely on th
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base item but instead offered much more.1 In the absence of any indication in
the bid, we do not think that it is reasonable to conclude, as the protester urges,
that the "work required" could refer to only line item one, or some lesser com-
bination of line items. There is simply nothing in the record to support the con-
clusion that Liberty intended to limit its bid for less than all the work. Rather
the only reasonable interpretation, in our view, is that Liberty intended to bid
on all of the work required. Thus, it submitted an "all or none" bid.

Jones also argues that Liberty's bid should have been rejected as nonresponsive
because it cannot be evaluated in accordance with the evaluation scheme stated
in the solicitation since it failed to provide prices for each item. Essentially, it
objects to an "all or none" bid where prices were requested for various line
items.

On a solicitation requesting a base bid and various additive items, as here, bids
must be evaluated on the basis of the work actually awarded; any evaluation
which incorporates more or less than the work that will be awarded fails to
obtain for the government the benefits of full competition on the work to be
performed. Rocky Ridge Contractors, Inc., B—224862, Dec. 19, 1986, 86—2 CPD
11 691. Since sufficient funds were available to make the award on the base bid
and all additive items in this case, Liberty's "all or none" bid could be accepted
as responsive; its failure to timely break down its separate prices for the base
bid and additives is a minor informality not requiring the rejection of its bid. Of
course, Liberty's bid ran the risk of being rejected as nonresponsive, if the Air
Force did not have sufficient funds for all items. Id.

Moreover, in Rocky Ridge Contractors, Inc., B—224862, sapra, and the other deci-
sions cited in that case, we stated that the bidder's bid should not be rejected
where it did not break down separate prices for various items even where the
solicitation warned that failure to do so would result in the rejection of the bid.
Here, where there was no such provision in the solicitation and where Liberty
offered to perform the work required, which was the basis of the award, award
to that firm was proper.

Accordingly, the protest is denied.

For example, the government estimate for the base item was $194,949. Most firms bid less than the government
estimate for the base item. As stated above, Liberty's total bid was $474,000.
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B—237685, January 5, 1990
Procurement
Competitive Negotiation
I Offers

Risks
•U• Pricing
Procurement
Specifications
• Minimum needs standards
• S Risk allocation
• II Performance specifications
Protest allegation that solicitation provision, which requires contractor to lodge its employees in a
privately operated facility, places undue cost risk on offerors is denied where the solicitation pro-
vides that the contractor's costs of lodging will be reimbursed by the government and any other
costs to the contractor are easily calculable.

Procurement
Competitive Negotiation
• Competitive advantage
IS Non-prejudicial allegation
Protest that operator of lodging facility has a competitive advantage is denied where protester does
not show what advantage the operator is alleged to have or that the alleged advantage was caused
by any unfair action by the government.

Matter of: Eagle Management, Inc.
Eagle Management, Inc., protests the terms of request for proposals (RFP) No.
N68836—89—R—0275, issued by the Department of the Navy for mess attendant
services at the Naval Station and Naval Air Station at Guantanamo Bay, Cuba.
Eagle argues that the solicitation requirement that the contractor lodge its em-
ployees at a privately operated facility subjects offerors to undue costs and risk,
and that the operator of the facility has a competitive advantage and should be
excluded from the competition.

We deny the protest.
The RFP contemplates the award of a firm, fixed-priced contract for mess at-
tendant services for a base year and two option years. Offerors were informed
that the lowest priced, technically acceptable offer for all items would be select-
ed for award. The RFP also informed offerors that the contractor's employees
would be lodged at a floating facility, which is being operated for the Navy by
Kellogg Plant Services, Inc. A copy of Kellogg's lease agreement with the Navy
was provided with the RFP, and offerors were informed that the contractor
would be required to enter into a lodging agreement with Kellogg, subject to the
stated room rates and conditions.
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Eagle principally objects to the requirement that the mess attendant contractor
lodge its employees at this floating facility. Eagle, the incumbent contractor,
states that under its current contract the Navy furnished rent-free housing in
government barracks.' Eagle argues that it cannot estimate its lodging costs be-
cause the floating barge room rates are based upon occupancy and are subject
to quarterly adjustment. Eagle contends that the costs of lodging will fluctuate
over the term of the contract. In addition, Eagle objects to various requirements
in the lodging agreement, for example, that the contractor provide a security
deposit for each employee berthed at the facility and that the contractor indem-
nify Kellogg against claims arising out of the lodging agreement and obtain li-
ability insurance. Eagle argues that these provisions put inordinate risk in cost
of performance on the successful contractor.

Eagle's arguments are without merit. The RFP provides that the contractor will
invoice the Navy on a monthly basis for costs of lodging at the facility. Thus,
the solicitation contemplates that the contractor will receive this lodging rent-
free, and the potential fluctuation of room rates will not entail any additional
cost or risk to the contractor. Furthermore, the RFP sets out maximum room
rates for each category of lodging and provides that offerors need only estimate
the amount of staff required to be lodged to calculate their lodging costs. Ac-
cordingly, the possible fluctuation of room rates should pose no risk to Eagle.

Also, while offerors must bear the expense of obtaining liability insurance and
the costs associated with "fronting" the room rent and deposits and invoicing
the Navy, these requirements do not present any undue risk since Eagle should
be able to reasonably project these costs based upon its estimated staffing needs.
In any event, there is no requirement that a solicitation eliminate all perform-
ance uncertainties and risk; rather, offerors properly may be left to exercise
some business judgment in projecting their costs and preparing their proposals.
See AAA Eng'g & Drafting, Inc., B—236034, Oct. 31, 1989, 89—2 CPD J 404.

Eagle also argues that Kellogg should not be allowed to compete for award
under the RFP. Eagle apparently believes that Kellogg would have a competi-
tive advantage because Kellogg operates the lodging facility for the Navy.
Eagle, however, has not shown what advantage Kellogg allegedly has, and we
fail to see any advantage since the mess attendant contractor will be reim-
bursed for its lodging costs by the Navy. Furthermore, the Navy and Kellogg
state that Kellogg, like any other contractor, would be required to enter into a
lodging agreement at the facility, subject to the same room rates and conditions.
In any event, since Eagle does not argue that Kellogg's alleged advantage has
resulted from unfair action on the part of the government, there is no basis to
require the Navy to exclude Kellogg from the competition. See Advanced Sys.
Technology, Inc., B—235327, Aug. 29, 1989, 89—2 CPD 184.

The protest is denied.

'Eagle, however, admits that the availability of the government furnished on-base housing has never been ade-
quate to meet the housing requirements of the various base contractors and that these facilities were provided on
an as is" basis, requiring the contractor to bear the costs of minor repair and utilities.
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B—236790, January 10, 1990
Procurement
Sealed Bidding
• Unbalanced bids
• U Materiality
• U • Responsiveness
Low bid for operation and maintenance contract is materially unbalanced where price for initial
60-day mobilization period amounts to approximately 63 percent of overall price for the firm,
1—year performance period in the contract as awarded, and 22 percent of the potential 5—year con-
tract period.

Matter of: Technology Applications, Inc.

Technology Applications, Inc. (TAI), protests the Department of the Navy's
award of a contract to Person-System Integration, Limited (PSI), under invita-
tion for bids (IFB) No. N61339-89—B—2005, step two of a two-step sealed bid ac-
quisition for the operation and maintenance of F—14A aircraft training simula-
tors. TA! asserts that the Navy should have rejected PSI's bid as materially un-
balanced.'
We sustain the protest.
Under step one of the procurement, the Navy requested technical proposals for
contractor operation and maintenance (COMS) of, and supply support for,
F-14A training simulators at Naval Air Station Ocean, Virginia Beach, Virgin-
ia, and Naval Air Station Miramar, San Diego, California. The solicitation pro-
vided for a potential contract period of up to 5 years, including (1) a firm re-
quirement for a 60—day mobilization period (during which the contractor was to
acquire personnel, conduct training, inventory government-furnished property,
observe the performance of the prior, transitioning contractor on a not-to-inter-
fere basis, and perform other mobilization tasks so as to prepare to assume per-
formance responsibility), (2) an initial option for operation and maintenance and
supply support for 10 months, (3) three subsequent, separate option years, (4) an
option for 10 months, and (5) a final option for a 60—day transition period.

The specifications generally required the contractor to maintain the training
simulators in an operationally-ready state, with all essential subsystems fully
functional and the simulators manned by a properly qualified operator, during
scheduled training time. In addition, the specifications required the contractor,
as part of the fixed-price supply support requirement, to assume responsibility
for the timely procurement at contractor expense of those spare and repair
parts costing $25,000 or less for any single item and other consumables neces-
sary to accomplish trainer operation and maintenance and to maintain a pre-
scribed stock inventory level.

l Two-step sealed bidding is a hybrid method of procurement that combines elements of sealed bidding and negoti-
ations. Step one is similar to a negotiated procurement in that the agency requests technical proposals, without
prices, and may conduct discussions. Step two consists of a price competition among those firms which submitted
acceptable proposals under step one. Simulaer Corp., B—233850, Mar. 3, 1989, 89—1 CPD 236.
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Eight offerors submitted technical proposals in response to the step one request
for technical proposals, and all offerors were invited to submit firm, fixed-price
bids. The solicitation provided for evaluation based upon the prices for the firm
requirement and all options, except that if there were insufficient funds avail-
able at the time of award to fund supply support, evaluation was to be based
upon all options except supply support. The solicitation cautioned that the gov-
ernment might reject materially unbalanced bids, and defined an unbalanced
offer as one based on prices that are significantly less than cost for some work
and significantly overstated for other work. Six of the offerors subsequently sub-
mitted step two sealed bids, ranging in total from PSI's low bid of $5,451,968 to
a high bid of $11,443,945.

After reviewing the bids, the contracting officer wrote to PSI to advise it of the
possibility of an error in its bid. In requesting PSI to verify its bid, the contract-
ing officer noted that the bid ($5,451,968) was significantly lower than the re-
maining bids (including TAI's second low bid of $6,532,339). PSI, however, re-
sponded by verifying its bid as correct.

Meanwhile, TAI wrote to the contracting officer to complain that PSI had sub-
mitted an unbalanced bid by frontloading 22 percent ($1,210,365) of its overall
bid for 5 years into the 60—day mobilization period. The contracting officer
agreed that "PSI is obviously unbalanced mathematically," and observed that
"PSI appears to be unbalanced due to the high price bid for mobilization." He
determined, however, that it did not appear that PSI's bid was materially un-
balanced, that is, that award to PSI would not result in the lowest cost to the
government; in this regard, the contracting officer noted that PSI's bid becomes
low in the first half of the third contract year and concluded that there was "no
reason to believe" that the contract would not be in effect for at least 3 years.
Consequently, the agency made award to PSI, exercising at the time of award
the first, 10-month option for operation and maintenance and supply support.
TA! thereupon filed this protest with our Office.

In response to TAI's protest, which reiterates the claim that PSI's bid was mate-
rially unbalanced and grossly frontloaded, PSI claims that the "bulk of PSI's
supply/support bid accounts for advance purchase of replacement parts." Ac-
cording to PSI, it concluded that it would be necessary to invest in a significant-
ly increased inventory of replacement parts "because substantially all such
parts must be custom-made by the manufacturers of the simulator components,
a process which requires weeks or months, and concomitant downtime for the
affected simulator."

The Navy argues that the determinative consideration here is the contracting
officer's expectation that award to PSI would result in the lowest ultimate cost
to the government. In this regard, the agency notes that PSI's total price was
$1,080,371 lower than TAI's second low bid, and emphasizes that it becomes low
during the first half of the third contract year, and that there are "no foreseea-
ble programmatic decisions which are expected to prevent the Navy from exer-
cising all five options."
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However, even if the Navy expects to exercise the options, there remains a con-
cern as to whether the contract provides sufficient incentives to assure PSI's
continued, satisfactory performance after its receipt of the initial, enhanced
payments. In this regard, we consider it significant that the contracting officer,
applying the applicable Department of Labor wage determinations, found that
PSI's bid was substantially less than the amount required for payment of the
minimum wages for the personnel proposed in its technical proposal; the agency
subsequently estimated that PSI had underbid its direct labor cost by
$2,174,150, not including profit or overhead on the additional wages.

Certainly, acceptance of PSI's grossly front-loaded bid provides a disincentive
for the government to administer the contract in a manner consistent with its
best interest if contingencies should arise after the enhanced payments have
been made that would ordinarily require termination. See F & E Erection Co.,
B—234927, June 19, 1989, 89—1 CPD ¶ 573. As the Navy points out, the govern-
ment will not receive title to the spare parts—those not incorporated into the
prescribed minimum stock inventory— the extensive advance purchase of which
the government is financing. As a result, should the Navy terminate the con-
tract after the mobilization period, or fail to exercise the option after the firm,
initial contract year, the Navy will have expended an amount well in excess of
the next low bid—$1,109,665 at the end of 60 days and $550,568 at the end of
the first year—and of the actual value of the items or services to be provided.

While PSI explains that its bid for supply support during the 60-day mobiliza-
tion period included the cost of extensive advance purchases of replacement
parts, we do not believe that the costs of the advance purchase of a substantial
portion of the replacement parts for the potential 5-year period of the contract
are legitimate costs of mobilization. As a result of its bidding approach, PSI
would receive approximately 63 percent of the overall contract price for the
firm, 1-year performance period and 22 percent of the overall contract price for
the potential 5—year contract period at the end of the 60-day mobilization
period. As such, the price for the mobilization period is far in excess of the
actual value of the services to be provided.

Nor does it appear that PSI's approach represented a reasonable approach to
contract performance. As an initial matter, we note that the contracting officer
questioned PSI's bid for mobilization, and the Navy has never argued that such
substantial advance purchases of replacement parts were reasonable and neces-
sary. Further, none of the other offerors adopted a similar approach to the pro-
curement of replacement parts; PSI's bid ($1,114,775) for the supply support por-
tion of mobilization was 1335 percent, or $1,037,095, more than the next low bid
($77,680) for this item. In particular, PSI does not explain why substantial ad-
vance purchases are necessary when the solicitation provides for the govern-
ment to furnish the new contractor with the current inventory of replacement
parts. Certainly, it does not appear reasonable to purchase replacement parts
for option years that the government is not yet committed to exercising. This is
especially true here, where the specifications stated that the agency planned to
undertake extensive, future modifications of the simulators during the potential
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contract period, which presumably would eliminate any need for many current
parts.
In these circumstances, we conclude PSI's bid was materially unbalanced and
thus should have been rejected. The protest is sustained.

We recommend that the contract with PSI be terminated for the convenience of
the government and award made to the next low bidder, TAI, if otherwise ap-
propriate. Further, we find TAI to be entitled to the cost of pursuing the pro-
test, including attorneys' fees. 4 C.F.R. 21.6(d)(1) (1989); see Falcon Carriers,
Inc., 68 Comp. Gen. 206 (1989), 89—1 CPD 11 96.

B—236871, January 12, 1990 -
Procurement
Competitive Negotiation
• Requests for proposals
• U Amendments
U RU Propriety
Protest challenging agency's decision after receipt of initial proposals to issue amendment to re-
quest for proposals (RFP) increasing the number of items to be procured, instead of issuing separate
solicitation for the additional number required, is denied since a significant change in the govern-
ment's requirements is a proper basis for amending an RFP after receipt of proposals.

Matter of: Barrier Wear, Inc.
Barrier Wear, Inc., protests the Defense Personnel Support Center's (DPSC) de-
cision to amend request for proposals (RFP) No. DLA100—89—R—0207 for ex-
tended cold weather parkas after the receipt of initial offers to increase the
number of parkas to be procured. Barrier Wear contends that the agency's deci-
sion to amend the solicitation at that point to increase the quantity was unrea-
sonable, and that the agency instead should have issued a separate solicitation
to satisfy its additional requirements.

We deny the protest.
The solicitation involved the acquisition of extended cold weather parkas by
DPSC on behalf of the Army. The RFP, as originally issued, requested offers on
both a basic quantity of 44,040 and an option quantity of 44,040 parkas and ad-
vised that the price for the option quantity would be added to the price for the
basic quantity in evaluating offers. Offerors were required to submit technical
proposals, with award to be made to the offeror submitting the lowest priced
technically acceptable proposal. The original RFP set April 26, 1989, as the clos-
ing date for receipt of offers.

The solicitation was subsequently amended several times, with the changes in-
cluding deletion of the requirement for technical proposals and extension of the
closing date to June 9. After offers had been received, but before an award had
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been made, the contracting officer was informed that the Army had increased
the number of parkas that it required by 48,948, from 44,040 to 92,988. As a con-
sequence, DLA issued Amendment 0006 to the RFP, which increased both the
basic and option quantities of parkas to 92,988, and replaced the delivery sched-
ule with a new one with approximately the same monthly increments for a
longer period of deliveries. The amendment, which was issued on August 15 and
synopsized in the Commerce Business Daily on August 17, set September 8 as
the closing date for receipt of proposals. On September 8, Barrier Wear filed its
protest with our Office.

DLA amended the RFP after being advised by the Army that available funding
had increased so as to permit acquiring an additional number of parkas which
the Army required to meet its needs. Barrier Wear argues that DLA instead
should have made award under the original RFP and issued a separate solicita-
tion for the additional parkas. We see no basis on which to conclude that DLA
was required to procure the needed parkas only in the manner the protester
suggests. On the contrary, under Federal Acquisition Regulation 15.606(a), a
significant change in the government's requirements as to quantity is a proper
basis for the issuance of an amendment after receipt of proposals. Accordingly,
DLA properly amended the RFP to include the additional parkas required by
the Army. Magneco Inc., B—235338, Sept. 1, 1989, 89—2 CPD I207.

Barrier Wear argues that the agency's justification for amending the solicita-
tion was merely a pretext fabricated by the agency so that it would not have to
make an award to the protester. The protester contends that if, as the agency
claims, the increased quantities are required to satisfy an outstanding Army re-
quirement currently on back order and to sustain rates for high priority units
already issued cold weather clothing, then the RFP should have been amended
to require larger deliveries early in the contract's performance rather than ex-
tending the period for performance.
There simply is no support in the record for Barrier Wear's contention that the
decision to amend the RFP to include the additional parkas was motivated by
bad faith. With regard to Barrier Wear's argument concerning DLA's choice of
delivery schedule, the fact that the agency extended the delivery schedule
rather than increasing the size of the early increments bears only on when, not
whether, the additional parkas were required. In fact, the agency's decision to
extend the delivery period instead of increasing the size of each delivery sug-
gests that it was attempting not to exclude small businesses, which might not
have the production capacity to manufacture larger monthly increments, from
the competition. In any event, once the Army's need for the additional parkas
and the available funding were established, DLA properly amended the RFP to
include the additional number.
The protest is denied.
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B—236911, January 12, 1990
Procurement
Bid Protests
• GAO procedures
S Interested parties

• Direct interest standards
Protester is an interested party under Bid Protest Regulations to protest that agency improperly
evaluated its proposal and that request for proposals (RFP) was improperly canceled on the basis
that no acceptable proposals were received, even though the protester's proposal was among the
lowest ranked and highest priced.

Procurement
Competitive Negotiation
• Offers
• • Evaluation
•• Personnel experience
Agency reasonably found protester's proposal was unacceptable because it failed to offer personnel
with direct relevant experience as required by the RFP. The protester's assertion that the failure to
have the specified experience is not deficient since the personnel it offered have broad experience in
related fields and may utilize this experience for their assignments under the RFP is merely an
attempt by protester to rewrite the solicitation and restate the agency's needs.

Procurement
Competitive Negotiation
• Offers
•• Evaluation•U U Personnel experience
Procurement
Competitive Negotiation
• Offers
• U Evaluation
•U • Technical acceptability
Agency reasonably rejected the protester's proposal as technically unacceptable where the protest-
er's proposed personnel did not meet the agency's specific education and experience requirements
and the protester did not indicate that it could or would offer different personnel meeting these
requirements.

Matter of: Sach Sinha & Associates, Inc.
Sach Sinha and Associates, Inc. (SSAI), protests the rejection of its proposal as
technically unacceptable and the cancellation of request for proposals No.
M67004—89—R—0105, a 100 percent small disadvantaged business set-aside, issued
by the United States Marine Corps for support of the collective and joint train-
ing division of the Department of Defense Training and Performance Data
Center, Orlando, Florida.
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We deny the protest.

Section M—4(a) of the solicitation provided that the evaluation and award selec-
tion process would combine technical and price proposal ratings with technical
factors being weighted 60 percent and price weighted 40 percent. Section M—4(b)
set out the following technical factors in descending order of importance: (1)
technical/management approach, 30 percent (2) personnel resources and man-
ning, 15 percent (3) corporate experience/facilities, 15 percent. Under the per-
sonnel resources and manning factor, among other things, offerors were re-
quired to demonstrate that the training and experience of the proposed person-
nel were "directly relevant to the research." The solicitation listed 7 job catego-
ries, which were delineated as key personnel: (1) senior management analyst, (2)
management analyst (NGB) (National Guard), (3) management analyst (USMC)
(Marine Corps), (4) management analyst (Land), (5) management analyst (Air),
(6) senior computer systems analyst, and (7) systems analyst.
The Marine Corps states that technical evaluations were performed on the eight
proposals received, including SSAI's, but none of the proposals received a satis-
factory rating for the personnel resources and manning factor since none pro-
posed acceptable key personnel. Because all offerors failed this element of the
technical evaluation, no further evaluation was undertaken and all offerors
were notified that they were technically unacceptable. Inasmuch as no accepta-
ble proposals were received, the offerors were also informed that the small dis-
advantaged business set-aside was being withdrawn and the requirement was
being resolicited as a 100 percent small business set-aside. This decision was
concurred with by the small and disadvantaged business utilization (SADBU)
specialist.
SSAI contends that its proposed personnel have more than adequate back-
grounds to perform their tasks, and that the rejection of SSAI's proposal for un-
acceptable key personnel was unreasonable. SSAI contends that the cancella-
tion of the RFP is capricious and prejudicial to SSAI in that it makes it appear
that small disadvantaged businesses are not capable of performing the contract.
The Marine Corps argues SSAI is not an interested party to protest because it
lacks sufficient direct economic interest in the cancellation of the RFP. See 4
C.F.R. 21.0(a) and 21.1(a) (1989). In this regard, the Marine Corps notes that
SSAI submitted the second highest price and that several proposals were ap-
proximately half the price of SSAI's, including a proposal from a firm much
more nearly acceptable than SSAI's. The Corps argues that given this relative
rating SSAI would not be in line for award under this RFP, and thus it is not
an interested party to protest alleged irregularities in the procurement.
We disagree. SSAI's protest not only concerns the withdrawal of the small dis-
advantaged set-aside, but also questions the Corps' evaluation of its proposal.
Were SSAI to prevail in its protest and show that its proposal was improperly
found to be technically unacceptable, we could recommend reinstatement of the
small disadvantaged business set-aside and reevaluation of SSAI's and the other
offerors' proposals. See Transportation Research Corp., B—231914, Sept. 27, 1988,
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88—2 CPD j 290. In each of the cases cited by the agency to support its conten-
tion that SSAI is not an interested party, e.g., State Technical Inst. at Memphis,
67 Comp. Gen. 236 (1988), 88-1 CPD J 135; Training Eng'g Aviation Management
Corp., B—235553, May 26, 1989, 89—1 CPD 1 516; Computer Science Innovations
Inc., B—231880, Sept. 27, 1988, 88—2 CPD Ii 289; Hydroscience, Inc., B—227989,
B—227989.2, Nov. 23, 1987, 87—2 CPD jJ 501, even if we were to have sustained
the particular grounds of protest, it would have made no economic difference to
the particular protester as there was another offeror higher in relative ranking
that would have taken precedence over that protester. The situation here, how-
ever, is distinguishable since, if we sustain SSAI's protest and find that SSAI's
proposal was unreasonably evaluated, SSAI would have another opportunity for
award based on a reevaluation of its proposal.

The Corps states that SSAI was found unacceptable because of the 7 key person-
nel offered by SSAI, only 2 individuals even remotely met the requirements of
the RFP. Moreover, the Corps contends that firm employment commitments, re-
quired by the RFP, were not submitted by SSAI for any of the key personnel.

Our review of allegedly improper technical evaluations is limited to a determi-
nation of whether the evaluation was fair and reasonable and consistent with
the evaluation criteria. We will question the agency's determination of the tech-
nical merit of proposals only upon a clear showing of unreasonableness or abuse
of discretion. Jones & Co., Natural Resource Engineers, B—228971, Dec. 4, 1987,
87—2 CPD ii 555. Such a showing is not made by the protester's mere disagree-
ment with the evaluation or its good faith belief that its own proposal should
have been considered acceptable. See Sigma Sys., Inc., B—225373, Feb. 24, 1987,
87—i CPD 11 205.

The RFP set out certain minimum qualifications for the 7 skilled experienced
professional/technical personnel essential under the contract. For example, the
qualification requirements for the management analyst (NGB) called for a
"Bachelor's degree or higher in a business, engineering, or related science
field." The RFP also called for
broad knowledge combined with at least 5 years of directly relevant experience in training data as
related to the U.S. Army including Army Reserve, and the National Guard. Detailed experience and
knowledge in service training in the above service components as related to weapons training
ranges, maneuver areas, and training facilities.

The resume of the individual SSAI offered for this position does not indicate
any college degree, although one is required. Moreover, the individual's experi-
ence is in anti-submarine warfare and the individual's resume lists no Army,
Army Reserve, or National Guard experience. Consequently, we agree with the
Corps that the experience which this individual possesses had no documented
relevance to the land actions of the Army, Army Reserve, and Army National
Guard such that he could be reasonably found unsatisfactory.

The requirements in the solicitation for the management analyst (USMC) called
for "broad knowledge combined with at least five years of directly relevant ex-
perience in training data as related to the U.S. Marine Corps, including the
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U.S. Marine Corps Reserve." Once again the individual offered by SSAI for this
position has no stated experience at all in the Marine Corps or the Marine
Corps Reserve. We agree with the Corps that although this individual had ex-
tensive experience with the Navy, that experience does not meet the RFP's spe-
cific requirement for directly relevant experience related to the Marine Corps.

The position for management analyst (Air) required "broad knowledge and ex-
perience in training data, including resources and capabilities, as related to
military service training in air warfare weapons training used by the various
Service components." The resume of the individual SSAI offered for this posi-
tion shows experience at Air Force test flight centers but shows no training-re-
lated military experience whatsoever, despite the clear requirement in the RFP
for experience in military service training. Here again SSAI has offered an indi-
vidual who may possess excellent qualifications but not in the area of expertise
for which the Corps was looking.

Although SSAJ asserts that the Corps' position on the foregoing personnel does
not take into account the fact that very experienced personnel can apply their
experience in one arena to another, the RFP imposed specific experience re-
quirements that had to be met. For instance, for the management analyst
(NGB) position, the RFP calls for "broad knowledge," but also clearly requires
"at least five years of directly relevant experience . . . relating to the U.S.
Army." In this connection, we have held that an agency may reasonably require
a contractor to offer personnel with direct relevant experience to be considered
acceptable. Select Tech Serus. Corp., B—229851, Apr. 18, 1988, 88—1 CPD jj 375.

With regard to the senior computer systems analyst called for in the RFP, 5
years experience in "computer associated cartography, digital terrain models,
spatial data sets, and image resources related to military uses of geographic in-
formation systems" was required. The Corps states that SSAI did not identify a
resume to this labor category and the Corps only learned during the conference
held on this protest which resume SSAI intended to offer for this position. The
Corps submits, and nothing SSAI has presented would make us disagree, that a
review of the resume SSAI states it offered for this position shows that the indi-
vidual fails to exhibit experience in the above stated requirements.
Finally, with respect to the systems analyst position, SSAI contends that a
resume submitted for the proposed labor category Database Development
Manager/System Development was intended to identify the individual for this
position. As the Corps points out, however, neither that nor any other resume
indicated it was for the systems analyst position.
Based on our review of the record, we find the agency reasonably determined
SSAI's proposed personnel were unacceptable overall.
SSAI argues that the Corps' decision to find SSAI technically unacceptable i
improper since the Corps only evaluated the personnel resources and manning
factor, which accounts for only 25 percent of the total technical evaluatior
points. However, the record shows that regardless of the designated weight 01
this factor, it was a minimum requirement of the Corps that the contractoi
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have personnel that met the specific education and experience requirements set
forth in the RFP. As explained by the Corps, it was a cornerstone of this project
that the contractor provide individuals already firmly grounded in the oper-
ations and training of the particular services and disciplines set forth in the
RFP and that to allow a contractor to use personnel who are not subject matter
experts would result in "an incredibly high" learning curve. Not only did
SSAI's proposed personnel not come close to meeting the RFP requirement, but
it does not claim that it could or would have offered different personnel that
met these specific requirements; instead, it argues that the personnel it pro-
posed could adequately perform the contract. Under the circumstances, the
agency reasonably determined SSAI's proposal was unacceptable overall be-
cause of its unacceptable personnel, whether or not the rest of its technical pro-
posal could have been considered acceptable. See tg Bauer Assocs., Inc.,
B—229831.6, Dec. 2, 1988, 88—2 CPD ¶ 549.

Since none of the eight proposals was found technically acceptable and since the
SADBU specialist approval was obtained, we find nothing improper in the can-
cellation of the RFP and withdrawal of this requirement from the small disad-
vantaged business set-aside program. Federal Acquisition Regulation (FAR)

19.506 (FAC 84—48); Department of Defense FAR Supplement 219.506 (1988
ed.).

The protest is denied.

B—237009, January 12, 1990
Procurement
Competitive Negotiation
• Contract awards
UI Initial-offer awards
UUU Propriety
Award to low acceptable offeror on basis of initial proposals was proper even though protester, after
a pricing audit conducted by Defense Contract Audit Agency as part of the evaluation, offered to
lower the price in its initial proposal below the price in awardee's initial proposal; procurement did
not progress beyond the initial proposal stage so as to require request for best and final offers
(BAFOs), there was no indication that the awardee would reduce its price in a BAFO, and the poten-
tial reduction in protester's price would not offset awardee's significant technical superiority.

Matter of: Data Management Services, Inc.
Data Management Services, Inc. (DMS), protests the rejection of its offer and
the proposed award of a contract to SelectTech Services Corporation, the incum-
bent, on the basis of initial offers, under request for proposals (RFP) No.
DAKF15—89—R—0024, issued by the Army for operation and maintenance of the
Military Entrance Processing Command/Selective Service System Computer fa-
cility in Illinois.

We deny the protest.
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The RFP contemplated the award of a firm, fixed-price services contract on the
basis of the best overall proposal, with consideration given to the following eval-
uation factors listed in descending order of importance: technical, management,
and price. The RFP further provided that the government might award a con-
tract on the basis of initial offers received, without discussions.

Four firms submitted proposals. The Army reports that prior to the commence-
ment of proposal evaluation and in anticipation of the possible need to enter
into comprehensive negotiations, the contracting officer requested the Defense
Contract Audit Agency (DCAA) to perform audits of three proposals, including
those of SelectTech and DMS, and provide field pricing reports pursuant to Fed-
eral Acquisition Regulation (FAR) 15.805—5(a)(2) (to allow a detailed analysis of
the proposals for use in contract negotiations).1 In the interim, the agency's
evaluation panel performed in-depth evaluations of the technical and manage-
ment proposals, which resulted in SelectTech's technical/management proposal
being rated far superior to the other proposals: SelectTech received a total
technical/management score of 886 (out of a possible 920 points), with an adjec-
tival rating of outstanding, while DMS, the next highest rated offeror, received
548 total points, with an adjectival rating of fair. (The remaining offeror, Key-
data Systems, Inc., received a total score of 518.4 points.)

At the completion of technical/management evaluations, the evaluators werc
provided with the price proposals. SelectTech's proposed price was $2,853,562,
and DMS' was $2,860,670. (Keydata's price of $7,471,694 was viewed as exces
sively high and its proposal was not further considered.) The offered prices o
SelectTech and DMS were determined competitive and comparable to historica
prices and the government estimate. Based on the technical/management eval
uations and the price analysis, the contracting officer determined that Select
Tech's proposal was most advantageous to the government, offering the highes
technical/management score and the lowest price. Consequently, the contract
ing officer determined to make award to SelectTech on the basis of initial pro
posals, without discussions.
DMS contends that award on the basis of initial proposals was precluded b:
FAR 15.610, because discussions already had been initiated by the DCAA audi
tor; under the FAR, award based on initial proposals is permitted if the solicita
tion notified all offerors that award might be made without discussions an
award is in fact made to the low cost offeror without any written or oral discui
sions with any offeror. FAR 15.610(a)(3). DMS maintains that the auditor pei
suaded the firm that $66,460 of its estimated indirect costs of performance wer
mistakenly allocated to this contract, and that the auditor, apparently with th
approval of the contracting officer, then requested and aided in the preparatio
of a revised price proposal reflecting an equivalent reduction in its price. DM
argues that the agency therefore no longer had the option of making awar
based on initial proposals, but instead should have solicited and evaluated bei
and final offers (BAFOs) from all offerors in the competitive range.

I Although it is not clear from the record, apparently the agency determined that the fourth proposal on its fa
was so technically unacceptable that a detailed evaluation was not necessary.
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We do not agree that the procurement here proceeded beyond the initial propos-
al stage, and find nothing objectionable in the award based on initial proposals.

Based on the record, as discussed above, the DCAA audit, we think, clearly was
intended only as a means of gathering information for use in the evaluation and
possible future negotiations; it was not initiated for the purpose of entering into
formal discussions with DMS. Indeed, as the proposals, including DMS', had not
yet been evaluated under the evaluation scheme in the RFP (i.e., under the
technical, management, and price factors), there would have been no reason for
the agency to request the audit for the purpose of correcting deficiencies in the
proposal or to solicit proposal revisions. Rather, it appears that the DCAA audit
was requested for the purpose of determining prices for use in arriving at a
final technical/management/price evaluation; the agency clearly could conduct
an audit to aid in the price evaluation without obligating itself to conduct dis-
cussions. See generally Validity Corp., B—233832, Apr. 19, 1989, 89—1 CPD 389.

We conclude that the procurement never proceeded to the discussion stage, and
that the agency therefore was not precluded from awarding to SelectTech based
on its low, technically superior initial proposal. See generally The Saxon Corp.,
B—232694.2 et al., June 13, 1989, 89—1 CPD jJ 553. The fact that DMS' price might
have come down had revised offers been obtained does not change this result.
Although the audit indicated DMS might have reduced its price in a BAFO, Se-
lectTech's audit revealed no pricing discrepancies and there was no other indi-
cation that SelectTech could have been expected to lower its price to any signifi-
cant degree. (Of course, considering that DMS' technical score was so far below
SelectTech's and that technical/management were more important factors than
price, even if in revised proposals DMS reduced its price while SelectTech did
not, it is not likely that DMS would have been selected for award in light of
SelectTech's technical superiority.)

The protest is denied.

B—231513, January 16, 1990
Appropriations/Financial Management
Judgment Payments
S Permanent/indefinite appropriation
•• Availability
A court order finding defendant agency guilty of discrimination and directing the specific adminis-
trative action of developing new, nondiscriminatory employment systems is not a money judgment
for which 31 U.S.C. 1304, the Judgment Fund, is available as a source of funding. The fees and
expenses of an expert paid for by defendant agency to help develop the new systems were neither
"costs" of the litigation nor part of the plaintiffs' attorney fees. Accordingly, the expert's fees and
expenses are properly paid for out of agency appropriations, not the Judgment Fund.

Page 114 (69 Comp. Gen.)



Matter of: Drug Enforcement Agency—Source for Payment of Expert's
Fee in Segar v. Civiletti
The question in this case is whether the cost of an expert hired in order to effec-
tuate several court orders in a case arising under Title VII of the Civil Rights
Act of 1964, as amended, 42 U.S.C. 2000e—16, may be paid from 31 U.S.C.

1304, the Judgment Fund.' The fees and expenses of the expert selected to
help implement specific administrative actions that the court ordered defend-
ants to perform do not constitute a money judgment for which the Judgment
Fund is available. The expert's fees and expenses do not qualify as "costs" of
the litigation nor as part of plaintiffs' attorney fees. Accordingly, they are prop-
erly payable from agency appropriations.

Background

The Drug Enforcement Agency (DEA) was found guilty of racial discrimination
in a class action brought by DEA's black special agents in Segar v. Civiletti, 508
F. Supp. 690 (D.D.C. 1981). DEA was ordered to immediately commence validity
studies to "implement effective, nondiscriminatory supervisory evaluation, disci-
pline, and promotion systems" and the parties were ordered to suggest other re-
medial actions. To effectuate the court's order, the parties entered a Joint Stip.
ulation, adopted as an order by the court on July 31, 1981, that established a
working group, which included "an expert selected by plaintiffs" whose cost
"shall be treated as a cost of this litigation."
As a result of the remedial actions suggested by the parties, the court ordered
on February 17, 1982, among other items of relief, that defendants develop and
implement new, nondiscriminatory employment systems for the DEA. The court
also awarded costs, including reasonable attorney fees, to plaintiffs as prevailin
parties. DEA appealed the 1981 liability finding and the 1982 remedial order
However, to develop the new employment systems pending appeal, the partie
entered a stipulation, adopted by the court as an order on April 28, 1983, whicl
included plaintiffs' expert as a member of the working group during the firsi
two stages of the project plan who would be paid $400 per day up to a maximuri
total of $12,000 (plus travel and per diem expenses). The stipulation and orde:
also stated that DEA would reimburse plaintiffs on a current basis for these ex
penses but that the necessity for the expert's services was still contested an
the costs were to be "treated as a cost of this litigation." A final footnote in th
stipulation regarding the expert's costs stated:
The sums referred to in this paragraph shall be paid from the fund created by 31 U.S.C. 724(
[since recodified as 13041 pursuant to Comptroller General Decision B—191321.

The district court's order was affirmed in part and vacated and remanded i
part. Segar v. Smith, 738 F.2d 1249 (D.C. Cir. 1984). There was no reference i
the decision to the expert or to the payment arrangements for his expensei

'This responds to a letter dated May 18, 1988, from the United States Attorney for the District of Columbia co
cerning Segar u. Meese, USDC, D.C. Civil Action No. 77-0081.
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However, DEA's liability for discrimination was affirmed. Litigation was com-
pleted when the Supreme Court denied certiorari on May 20, 1985. 471 U.S.
1115 (1985). The remaining issues were resolved by a stipulation and order re-
specting outstanding claims, agreed to by the district court on February 17,
1987, which found that plaintiffs were prevailing parties and provided that the
development of new employment systems would continue to completion in
accord with the stipulation and order of April 28, 1983. The February 17, 1987,
order did not finally resolve the amount to be paid for attorney fees and costs
but stated that it was to remain in effect for 4 years. No subsequent orders have
been issued by the court.2

Opinion

Specific Agency Action

The Judgment Fund is available to pay money judgments against the United
States—not judgments directing a specific action, even if that specific action
may be translated into a measurable cost. B—193323, Jan. 31, 1980. For example,
if a judgment ordered reinstatement of a terminated federal employee—but did
not specifically order backpay to the employee—any resulting payment to the
employee because of the reinstatement would not be paid from the Judgment
Fund but from agency appropriations. 58 Comp. Gen. 311 (1979). Also, a court-
approved settlement in which a defendant agency agrees to hire an equal oppor-
tunity expert to review the agency's equal opportunity procedures and to make
recommendations for their improvement is a specific action to be paid from
agency appropriations rather than the Judgment Fund. Securities and Exchange
Commission, B—234793.2, June 5, 1989.

We believe that the orders in 1981 and 1982 requiring DEA to develop and im-
plement new, nondiscriminatory employment systems were orders that directed
specific actions for which DEA's appropriations were available. The manner in
which DEA stipulated with plaintiffs to implement the orders— reimbursing
plaintiffs or directly paying for an expert selected by plaintiffs—is not determi-
native. The court orders were not money judgments payable out of the Judg-
ment Fund. Nor do we find that the expert's expenses could qualify to be paid
out of the Judgment Fund as litigation "costs" or as part of attorney fees.

Expert's Fee as Litigation "Cost"

The Judgment Fund is available to pay the "cost" of litigation awarded a pre-
vailing plaintiff against the defendant government. 31 U.S.C. 1304. Defendant
DEA made clear in its stipulations implementing the district court orders that
it opposed the selection by plaintiffs of an expert because the agency believed

2 The expert has continued to work on the new nondiscriminatory employment systems under the same arrange-
ment as he did on the first two phases of the project plan. Beginning in 1988, he has been paid directly by the
government.
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that it had not discriminated and did not need to change its existing employ-
ment systems. The DEA wanted to preserve the right to recover the expert's
expenses if it prevailed on appeal. Hence, the parties stipulated that the ex-
penses would "be treated as a cost of this litigation."

Subsequent to the stipulations in this case, however, the Supreme Court ruled
that the expenses in excess of $30 a day of a non-court-appointed expert used as
a witness could not be taxed as a "cost" of litigation. Crawford Fitting Co. v. J.
T. Gibbons, Inc., 482 U.S. 437 (1987). The court also ruled at pp. 441—442 that
unless an item of litigation expense appears in 28 U.S.C. 1920, it may not be
taxed as a "cost" of litigation. The expert in this case does not appear to have
been used as a witness. See State of Ill. v. Sangemo Coast. Co., 657 F.2d 855 (7th
Cir. 1981). Therefore, since the expenses of the expert in this case, a non-witness
expert, are not listed in section 1920, they may not be taxed as "costs." Craw-
ford, supra; Shipes v. Trinity Industries, Inc., 685 F. Supp. 612 (E.D. Tex. 1987).

Although the stipulation cited a decision of the Comptroller General, B—191321,
published at 58 Comp. Gen. 115 (1978), as the authority for paying this non-wit-
ness expert out of the Judgment Fund, that decision had nothing to do with the
payment of "costs" or experts from the Judgment Fund. It stated that a judg-
ment which specifically designates the government's contribution to the Civil
Service Retirement Fund incident to a backpay award to be paid from the Judg-
ment Fund would be honored. That contribution, as designated, was just an ad
ditional part of a money judgment, which is routinely paid from the Fund. ThE
decision provides no authority for transforming a non-witness expert's expense
into taxable "costs" contrary to law. Since the expert's expenses are not "costs,'
they may not be paid from the Judgment Fund on that basis. Also, the stipula
tion could not properly designate the Judgment Fund as the source of the gov
ernment payment if the congressional appropriations scheme provides a differ
ent source of funds, either. Cf Eastern Transportation Co. v. United States, 15
F.2d 349 (2d Cir. 1947).

Expert's Fee as Part of Attorney Fees

The expenses of the non-witness expert in this Title VII case are also not pay
able from the Judgment Fund under the theory that they are part of the awar
of attorney fees to the prevailing plaintiffs because they have not been shown t
be part of the work product of plaintiffs' attorneys.
If the expenses are not shown to contribute to the work product of the attorne
they cannot be included in the fee award. Missouri u. Jenkins by Agyei,
U.S. ———-—, 109 S. Ct. 2463, 2470 (1989). See also Denny v. Westfield State Co
lege, 880 F.2d 1465, 1472 (1st Cir. 1989). In the present case the non-witne
expert was hired after the trial that determined DEA's liability and apparenti
was not involved at all in the appeals process that confirmed DEA's liabilit:
His function was to work along with DEA in developing a new employmer
system, which has not been shown to be a part of plaintiffs' attorney's wor
product.
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Accordingly, since the expert's fees and expenses are the result of specific ac-
tions ordered by the court and not a money judgment, and since they cannot be
taxed as "costs" or included as part of the award of attorney fees, they are pay-
able out of DEA's appropriations and may not be paid from the Judgment Fund.

B—232354, January 16, 1990

Military Personnel
Relocation
• Relocation travelIU Reimbursement
•UI Circuitous routes
Notwithstanding orders directing a member to report to a specific port of embarkation incident to a
transfer overseas, the member's entitlement to travel allowances is based on travel from the appro-
priate port of embarkation serving his temporary duty station when the orders do not direct travel
to some other point.

Military Personnel
Travel
I Travel expenses
• U Debt collection
A member's claim for reimbursement of a collection made against him for the cost of traveling on a
government aircraft pursuant to personal business is denied when the member alleges that he was
eligible for space available travel but does not offer documentary evidence demonstrating that he
would have been permitted to board the flight taken as a space available passenger.

Matter of: Major David K. Saffle, USMC—Circuitous Travel
Major David K. Saffle, United States Marine Corps, requests reconsideration of
our Claims Group's denial of his claim for additional travel allowances for
travel from Twentynine Palms, California to St. Louis International Airport, St.
Louis, Missouri as directed in a modification to his travel orders dated May 6,
1986. The member also requests reimbursement of $100 charged for utilizing a
Military Airlift Command (MAC) flight from St. Louis to Los Angeles, on the
basis that he was eligible for space available travel at a reduced cost. We sus-
tain the Claims Group's denial of the claim.

Background

By permanent change of station (PCS) orders dated February 13, 1986, as
amended, Major Saffle was transferred from the Marine Corps Development
and Education Command, Quantico, Virginia to the 1st Marine Aircraft Wing,
Okinawa, Japan, with temporary duty in route at Twentynine Palms, commenc-
ing on June 11, 1986. He was authorized leave after completion of the tempo-
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rary duty but before his required reporting for port call at St. Louis on July 15,
1986. The member arrived in Okinawa as directed on July 17, 1986.

The record indicates that the member did take leave in Columbus, Ohio prior to
his arrival at St. Louis. The administrative report of the Marine Corps Finance
Center also states that Los Angeles was the proper aerial port of embarkation
to Japan for members traveling from Twentynine Palms. Neither the Marine
Corps nor the member offers any explanation for a port call in St. Louis in lieu
of Los Angeles, and the member bases his claim solely on the mandatory nature
of his orders requiring him to report to St. Louis. Our Claims Group concluded
that the St. Louis port call was arranged to accommodate the member who
scheduled leave in Columbus prior to his departure for Japan.

Analysis and Conclusion

The travel of members of the uniformed services at government expense is gov-
erned by 37 U.S.C. 404 which authorizes the payment of travel and transporta-
tion allowances to members while traveling away from their designated posts of
duty under regulations prescribed by the Secretary concerned. Paragraph M
4159 of Volume 1, Joint Travel Regulations, in effect at the time, provides that
allowances may be paid for the official distance between old permanent station
and the appropriate aerial or water port of embarkation serving the old station.

When a member performs circuitous travel for reasons not involving official
business, including travel to accommodate leave plans, reimbursement is ordi-
narily limited to the necessary costs of travel between his duty stations via the
direct route. Colonel John R. Dopler, B—198341, Apr. 28, 1981; Lieutenant Colo-
nel Elbert W. Link, USA, B—180936, Jan. 6, 1975; 47 Comp. Gen. 440, 443—444
(1968).

In this case Major Saffle was detached from his old station and ordered to per-
form temporary duty and then report to his new station without returning to
the old station. The government's liability for his travel consisted of travel and
transportation allowance from his old station, Quantico, to his temporary duty
point at Twentynine Palms and to the point of embarkation serving Twentynine
Palms, which was Los Angeles.

In our decision, Matter of Lieutenant Colonel Bruce L. Harjung, USMC, 62
Comp. Gen. 651, 652 (1983), a case involving alternate ports of debarkation, we
said:

We cannot agree with the view that the port of debarkation is not a travel entitlement issue but
rather is a matter for determination by the service concerned. Paragraph M4159—1—3 of 1 JTR pro-
vides that allowances may be paid for the official distance between the appropriate aerial or water
port of debarkation serving the new station and the new station in connection with permanent
change-of-station travel from outside the United States to a new station in the United States. Clear-
ly, this is a travel entitlement issue since it affects the travel costs to the government on permanent
changes of station. To authorize alternate ports of debarkation which do not service the member's
new station would be tantamount to authorizing circuitous travel to the member's new station at
government expense, which was never intended.
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While Major Saffle's travel involved a port of embarkation, the same principles
apply. The only reason why St. Louis could be designated the port of embarka-
tion would be to accommodate Major Saffle's leave arrangements in Columbus,
Ohio.

Major Saffle suggests that the collection of $100 from him for the flight from St.
Louis to Los Angeles is improper since he was eligible to travel on a space-avail-
able basis for $10. Although he may have been eligible to travel space available,
we have no information concerning whether space was in fact available on that
flight that he could have used since he was traveling under orders. In the ab-
sence of such information from official sources, we will not disturb the action
taken by the Marine Corps.
Accordingly, Major Saffle's claim is denied and we sustain the action of our
Claims Group.

B—235239.2, January 16, 1990
Procurement
Contract Management
I Contract administration
• I Convenience termination•• I Competitive system integrity
Contracting agency's determination not to terminate contract award based solely on an FBI record
of an interview with a former employee of the agency indicating that the awardee bribed the former
employee to help it obtain the award will not be disturbed where (1) the awardee denies the alleged
wrongdoing, leaving the charges disputed; (2) a criminal investigation of the alleged wrongdoing is
ongoing; and (3) the agency states that if evidence of misconduct by the awardee to support termi-
nating the contract is uncovered, corrective action will be taken at that time.

Matter of: Hazeltine Corporation
Hazeltine Corporation protests the award of a contract to NavCom Defense
Electronics, Inc. (formerly Gould, Inc.), pursuant to request for proposals (RFP)
No. N00019-87-R-0140, issued by the Naval Air Systems Command (NAVAIR)
for production of test sets (designated as UPM-( ) by the Navy) for Identification
Friend or Foe (1FF) units. Hazeltine charges that NavCom/Gould paid bribes to
a NAVAIR employee to give the firm source selection-sensitive information in
order to obtain a competitive advantage in the source selection process. Hazel-
tine also asserts that NavCom/Gould had an agreement to pay that same
NAVAIR employee a large sum of money, contingent on NavCom/Gould being
awarded the production contract, in return for his helping NavCom/Gould win
the competition.

We deny the protest.
The procurement was conducted by the Navy to secure production quantities of
1FF test sets for the Army, Air Force, and Navy. It was preceded by two re-
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search and development contracts that were awarded to Hazeltine and
NavCom/Gould in 1982. The firms successfully completed the research and de-
velopment contracts and produced sample products. Accordingly, the competi-
tion for the production contract, which was initiated in December 1987, was lim-
ited to Hazeitine and NavCom/Gould as the only qualified offerors. Initial offers
were submitted, negotiations conducted, and best and final offers (BAFOs) re-
ceived by the Navy.
Prior to award, the Federal Bureau of Investigation (FBI) began an investiga-
tion (as part of Operation Ill Wind, a criminal investigation involving a number
of Department of Defense procurements) to ascertain if Hazeltine had engaged
in any criminal activities in pursuit of the 1FF test sets production contract. On
January 6, 1989, Hazeltine pleaded guilty to charges of conspiracy to defraud
the government in connection with illegal payments it had made through con-
sultants to a NAVAIR employee (a supervisory electronics engineer who was
Branch Head of Ships Systems Engineering at NAVAIR and who was a member
of the procurement review board for the 1FF test sets production contract) to
obtain evaluation-sensitive and other inside information in an attempt to win
the 1FF test sets production contract. As a result, Hazeltine was suspended from
contracting with the government by the Navy from January 11 to April 11,
1989. Ultimately, a firm, fixed-price contract (contract No. N00019—88—C—0228)
was awarded to NavCom/Gould on February 3, 1989.

Hazeltine filed its initial protest in our Office on April 18, 1989, alleging that
NavCom/Gould had used bribery to obtain the production contract. In support
of its protest, Hazeltine submitted an article from The Washington Post, dated
April 5, 1989, concerning Operation Ill Wind. The article stated that the
NAVAIR employee in question admitted, while testifying as a prosecution wit-
ness in the trial of three Teledyne Electronics executives, that he had received
monthly payments for inside information on military contracts from a certain
consultant. Hazeltine alleged that this same consultant represented
NavCom/Gould in the present procurement, and Hazeltine charged that
NavCom/Gould must have paid illegal bribes for source selection-sensitive infor-
mation in the present procurement for 1FF test sets. The article did not specifi-
cally indicate that illegal payments had been made on behalf of NavCom/Gould
to the NAVAIR employee for inside information in connection with the 1FF test
set procurement.
Hazeltine also submitted portions of a transcript from the NAVAIR engineer's
testimony in the trial. Among other things, the transcript revealed that the
NAVAIR engineer, having already pleaded guilty to conspiracy to defraud the
United States, testified that he had accepted bribes from the above-mentioned
consultant for inside information in more than one defense procurement. The
NAVAIR employee did not mention the 1FF test sets procurement in the por-
tion of the testimony provided by the protester.
We dismissed Hazeltine's initial protest because the Navy informed our Office
that it would investigate the allegation that NavCom/Gould had obtained the
UPM-( ) production contract by fraudulent means and that the Navy would take
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corrective action (including terminating the contract for default or declaring the
contract void, if appropriate) depending on the results of the investigation. We
stated that Hazeltine could refile its protest if its allegation was substantiated
by the Navy's investigation and Hazeltine was not satisfied that the Navy had
taken appropriate corrective action. Hazeltine Corp., B—235239, June 22, 1989,
89—1 CPD j 592.

On September 7, 1989, Hazeltine asked that we reinstate its protest on the basis
that documents released by the Navy concerning its investigation or otherwise
uncovered by Hazeltine show that NavCom/Gould did, in fact, bribe the
NAVAIR engineer to obtain inside information giving it an illegal competitive
advantage in the procurement. More specifically, Hazeltine alleges that the
NAVAIR employee provided NavCom/Gould with a document describing Hazel-
tine's design for its UPM-( ) test set. Hazeltine further asserts that
NavCom/Gould received "quantity, budget and other bid information (including
the initial and BAFO offering prices of Hazeltine) concerning the UPM procure-
ment for a fee of $40,000—contingent upon NavCom/Gould's winning the con-
tract." Hazeltine also alleges that the NAVAIR engineer told NavCom/Gould's
consultant after BAFOs had been evaluated that NavCom/Gould had lost the
competition because Hazeltine's BAFO was lower in price than
NavCom/Gould's BAFO.

Hazeltine relies on information contained in various documents (including affi-
davits filed by the FBI in support of requests for search warrants and
NavCom/Gould's own responses to the Navy's investigation) as support for its
allegations. The most important document relied upon by Hazeltine is a record
of interviews between the FBI and the NAVAIR engineer, indicating that the
engineer stated that he accepted payments from NavCom/Gould in return for
inside information on the 1FF test set procurement.

The allegations made by Hazeltine are serious charges of criminal conduct by a
government employee and NavCom/Gould's employees and consultant. Accord-
ingly, we have examined the record compiled in this protest carefully in light of
the grave nature of the matters raised by the protester. As discussed in detail
below, the current record does not substantiate Hazeltine's allegations.

After the Navy obtained the FBI interview notes allegedly showing that the
NAVAIR employee admitted accepting bribes from NavCom/Gould's consultant
in return for inside information concerning the procurement, the Navy forward-
ed the interview notes to NavCom/Gould and asked that firm why its contract
should not be declared void or terminated for the convenience of the govern-
ment. In a series of letters, the Navy asked NavCom/Gould a host of questions
concerning its conduct and the conduct of its consultant during the procure-
ment. NavCom/Gould denies any wrongdoing by its employees and consultant
in connection with the UPM-( ) test sets procurement. Moreover,
NavCom/Gould states that, because of the Navy's inquiries, it conducted its own
investigation. NavCom/Gould claims that it has no knowledge of any illegal ac-
tions by its employees or consultant nor those of its predecessor corporation and
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that it found nothing in its records to support the NAVAIR engineer's claims of
fraudulent activities.

NavCom/Gould admits that it or its predecessors have used the named consult-
ant on various procurements over about a 20—year period. However,
NavCom/Gould denies that it ever authorized that consultant to pay bribes to
the NAVAIR engineer to gain a competitive advantage in this procurement. In
this connection, NavCom/Gould has submitted an affidavit from the consultant
wherein he swears:

At no time [during or after he agreed to represent NavCom/Gould concerning the test set procure-
ment] did . . . any officer, or employee of Gould discuss with or authorize me to make payments or
promises of payment, or provide or promise to provide any other thing of value, to [the NAVAIR
engineer] or to any other government official for any purpose including to influence the award.

With regard to Hazeltine's first allegation that the NAVAIR engineer provided
NavComlGould with a document describing Hazeltine's design for its UPM-(
test set, NavCom/Gould denies that it paid for or received Hazeltine's design.
Concerning Hazeltine's allegation that NavCorn/Gould received "quantity,
budget and other bid information (including the initial and BAFO offering
prices of Hazeltine) concerning the UPM procurement for a fee of $40,000—-con-
tingent upon NavCom/Gould's winning the contract," NavCom/Gould again
denies paying for or receiving any such information from the NAVAIR employ-
ee. NavCom/Gould points out that the NAVAIR engineer allegedly said that
the $40,000 bribe he was to receive was to be paid through the consultant whose
monthly retainer would be raised to cover this amount; however,
NavCom/Gould reports that the consultant's retainer was actually reduced
during the UPM-( ) competition.

Finally, with regard to Ha.zeltine's allegation that the NAVAIR engineer told
NavCom/Gould's attorney after BAFOs had been evaluated that
NavCom/Gould had lost the competition because Hazeltine's BAFO was lower
in price than NavCom/Gould's BAFO, NavCom/Gould denies that charge.

In sum, the record currently before us contains conflicting statements regarding
the allegations raised by Hazeltine; the FBI interview notes indicate that thE
NAVAIR employee stated that he received payments from NavCom/Gould'E
consultant in return for inside information on the competition, a charge that
NavCom/Gould denies.

We have contacted the Naval Investigative Service (NIS) and ascertained thai
both NIS and the FBI are presently conducting investigations into NAVAIR'
and NavCom/Gould's conduct in this procurement to determine if there wer
any criminal activities leading to the award to NavCom/Gould. We also fur
nished NIS with copies of Hazeltine's April 18 and September 7 protest letten
for use in that investigation. Thus, an investigation is still being conducted b
the responsible federal agencies. At this point in the investigation the recor
before us does not establish that the procurement was tainted by fraud as Ha
zeltine alleges. Under these circumstances, we will not question the Navy's deci
sion that the current record does not warrant termination of NavCom/Gou1d'
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contract at this time. Compare Litton Sys., Inc., 68 Comp. Gen. 422 (1989), 89—1
CPD j 450, in which we sustained a protest and recommended that the Air
Force terminate the awardee's contract for the convenience of the government,
because of evidence that the awardee had improperly obtained (through a con-
sultant) procurement-sensitive documents concerning the protester's proposal
during the conduct of the procurement.

The protest is denied.

B—237249, January 16, 1990
Procurement
Socio-Economic Policies
• Small business set-asides
US Contract awards•• S Price reasonableness
Award to large business which submitted low quote on small business-small purchase set-aside was
improper, where the procuring agency did not specifically determine, or have any evidence to indi-
cate, that the second low quote from a small business, which was only 6 percent higher than the
price of the large business awardee, was unreasonable.

Matter of: Vitronics, Inc.
Vitronics, Inc., protests the issuance of a purchase order to Concurrent Comput-
er Corporation, under request for quotations (RFQ) No. ICC—89—Q—0002 issued,
as a small business set-aside under small purchase procedures, by the Interstate
Commerce Commission (ICC) for the maintenance and repair of electronic equip-
ment used by the ICC to prepare its payroll. Vitronics complains that the award
was made to a large business.

We sustain the protest.
The ICC received three quotations in response to the RFQ, which was issued
pursuant to the small business-small purchase set-aside procedures of Federal
Acquisition Regulation (FAR) 13. 105(d)(3) (FAC 84—28). Concurrent Computer,
a large business, submitted the lowest quote of $19,384, while Vitronics, a small
business, was second low at $20,604. The ICC made award to Concurrent Com-
puter, as the low offeror,1 pursuant to FAR 13. 105(d)(3), noting that the suc-
cessful offeror had performed the work in prior years. FAR 13. 105(d)(3) pro-
vides that the contracting officer may cancel a small business-small purchase
set-aside and complete the purchase on an unrestricted basis if a reasonable
quotation from a responsible small business is not received. See WS. Spotswood
& Sons, Inc., B—236713.2, Nov. 16, 1989, 89—2 CPD 1] 469.

'While the protest was pending, the ICC determined that because of urgent and compelling circumstances signifi-
cantly affecting the interests of the United States, it would not withhold award pending our decision. 31 U.S.C.

3553(c) (Supp. IV 1986); 4 C.F.R. 21.4(a) (1989).
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Vitronics contends that its quote, which was only $1,220, or 6 percent, higher
than the awardee's quote, was reasonable and that it is entitled to award as the
low, responsible small business offeror.

A determination of price reasonableness for a small business set-aside is within
the discretion of the procuring agency, and we will not disturb such a determi-
nation unless it is clearly unreasonable or there is a showing of fraud or bad
faith on the part of contracting officials. Flagg integrated Sys. Technology,
B-214153, Aug. 24, 1984, 84—2 CPD ¶J221. In making the determination, the con-
tracting officer may consider such factors as the government estimate, the pro-
curement history for the supplies or services in question, current market condi-
tions, and the "courtesy bid" of an otherwise ineligible large business bidder. Id.
Furthermore, in view of the congressional policy favoring small businesses, con-
tracts may be awarded under small business set-aside procedures to small busi-
ness firms at premium prices, so long as those prices are not unreasonable. R. G.
Dunn & Assocs., inc., B—230831; B—230832, July 8, 1988, 88—2 CPD 28. In this
regard, we have noted that a small business bidder's price is not unreasonable
merely because it is greater than the price of an ineligible large bidder, since
there is a range over and above the price submitted by the large business that
may be considered reasonable in a set-aside situation. The determination of
whether a particular small business price premium is unreasonable depends
upon the circumstances of each case. See Advanced Constr., Inc., B—218554, May
22, 1985, 85—1 CPD 11 587 (contracting officer in a set-aside procurement properly
found reasonable a small business bid which was more than 11 percent higher
than large business courtesy bid); Browning-Ferris Indus., B—209234, Mar. 29,
1983, 83—1 CPD 'j 323 (small business bid which was 36 percent higher than
large business bid was found reasonable).

Here, the ICC has not stated that Vitronics's quote is unreasonable and has pro-
vided us with no explanation for its decision to make award to Concurrent Com-
puter other than to cite FAR 13.105(d)(3) and state that Vitronics's quote is
higher than the awardee's quote. There is no indication in the record that the
ICC, in making its determination, considered prior procurement history, current
market conditions or a government estimate. Under the circumstances, we find
that a 6 percent price differential is not so large as to make Vitronics's price per
se unreasonable. Absent any explanation or determination by the ICC, we con-
clude that the contracting officer's determination to make award to the lower
priced large business was unreasonable. See WS. Spotswood & Sons, Inc.,
B—236713.2, supra.

We sustain the protest and recommend that if the ICC finds Vitronics otherwise
eligible for award, it should terminate Concurrent Computer's contract and
make award to Vitronics.

Under the circumstances, the protester is entitled to the costs of filing and pur.
suing the protest. Bid Protest Regulations, 4 C.F.R. 21.6(d)(1). Vitronics should
submit its claim for such costs directly to the ICC. 4 C.F.R. 21.6(e).

The protest is sustained.
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B—236932, January 19, 1990
Procurement
Bid Protests
• Allegation
U U Abandonment
Contention that agency should have held discussions with protester before requesting best and final
offers so that protester could revise its proposal to correct any deficiencies is considered abandoned
where agency reported that discussions were not necessary because protester's initial proposal was
technically acceptable, and protester did not rebut or otherwise comment upon agency's assertion.

Procurement
Bid Protests
U GAO procedures
U U Protest timeliness
IU U 10-day rule
• U U U Effective dates
Protest is considered timely where it was filed in the General Accounting Office (GAO) within 10
working days after agency's initial adverse action on agency-level protest (issuance of amendment
demonstrating that agency was not going to delete solicitation clause as requested by protester).
Even though agency denied agency-level protest by letter more than 10 working days before protest-
er filed protest with GAO, where protester denies receipt of agency's letter and record contains no
evidence to show receipt by protester, we resolve doubt concerning timeliness in favor of protester.

Procurement
Bid Protests
U GAO procedures
U U Interested parties
• • U Direct interest standards
Offeror whose direct economic interest would be affected by award of a contract under protested
procurement is an interested party for purposes of protesting that preproduction evaluation clause
deviates from Changes clause required by Federal Acquisition Regulation and should be deleted
from solicitation.

Procurement
Competitive Negotiation
U Offers
• S Designs
• S U Evaluation
• U U U Technical acceptability
Preproduction evaluation clause requiring contractor to evaluate production drawings/specifications
and to suggest and accept engineering changes for certain purposes before beginning production
with no increase in price or delay in delivery is to be read in conjunction with Changes clause which
was incorporated into the solicitation as required by the Federal Acquisition Regulation (FAR), and
therefore does not represent a deviation from the FAR Changes clause or a new procurement regu-
lation requiring publication for public comment.
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Procurement
Competitive Negotiation
• Offers
• U Designs
•UU Evaluation
• U S U Technical acceptability
Use in production contract of preproduction evaluation (PPE) clause in order to shift burden to con-
tractor to evaluate production drawings/specifications and to suggest and accept engineering
changes for certain purposes before beginning production with no increase in price or delay in deliv-
ery is proper where the contractor will be compensated for its PPE efforts as part of the overall
contract price.

Matter of: Engineered Air Systems, Inc.
Engineered Air Systems, Inc. (EASI), protests award of any contract pursuant to
request for proposals (RFP) No. DAAAO9—89—R—0060, issued by the Department
of the Army for 110 trailer-mounted weld shops and 9 weld machines (a compo-
nent of the weld shops). EASI protests that the Army improperly requested best
and final offers (BAFOs) without first conducting meaningful discussions, there-
by depriving EASI of a fair opportunity to identify and correct deficiencies in its
proposal. EASI also contends that the solicitation improperly incorporated a
preproduction evaluation (PPE) clause that deviates from the Changes clause
set forth in the Federal Acquisition Regulation (FAR) that was also incorporat-
ed into the RFP.

We deny the protest.
Issued by the United States Army Armament, Munitions and Chemical Com-
mand on May 30, 1989, the RFP contemplated award of a firm, fixed-priced con-
tract. The closing date for receipt of initial proposals was August 18. The RFP
was amended several times, but only amendments 0001, 0003, and 0004 are per-
tinent.
Amendment 0001 was issued on June 30; among other things, this amendment
incorporated clause H—23, entitled "Basic Preproduction Evaluation Contract
Clauses (PPE)," into the RFP. In its preamble, the clause stated:
Prospective offerors are cautioned that, although all of the engineering drawings included in thE
technical data have been prepared and checked in accordance with accepted engineering practices
said technical data may require updating or correction for compatibility with the assembly and per
formance requirements of this contract. For instance, some items described by commercial or gov
ernment part numbers may now be obsolete or otherwise unavailable, and government approval o
contractor submitted ECP's [engineering change proposals] is required prior to use of substitut
components or assemblies.

Consequently, the PPE clause required the contractor to perform a detailec
evaluation of all technical data furnished under the contract in order to identif)
and propose correction of "any discrepancy, error, omission, or other problen
which may preclude the attainment of required performance." The clause fur
ther directed that the preproduction evaluation and all problem documentatior
and related activities, including preparation and submission of ECPs, should no
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be separately priced but should be included in the overall price quoted for the
entire production contract. However, offerors were required to list for informa-
tional purposes the incremental price increase ascribed to the PPE clause re-
quirements.
The PPE clause also listed the types of technical data changes the contractor
would be required to make as part of the preproduction evaluation as those es-
sential for:
1. attainment of functional or performance requirement of the end item specifi-
cations;
2. compatibility between quality assurance provisions and the physical or func-
tional requirements of the specifications and drawings;
3. compatibility between engineering parts lists and other technical data;

4. correction of impossible or commercially impractical manufacturing require-
ments;

5. correction of impossible or commercially impractical assembly requirements;
6. procurement of physically and functionally suitable parts and materials; and
7. correction of mutually recognized errors in the end item specifications, where
such correction will provide greater compatibility with the existing detail
design.
The PPE clause stated that any other changes to the technical data would be
processed in accordance with the Changes clause of the contract.
Amendment 0003 was issued on July 19. This amendment specifically asked of-
ferors to present any technical data deficiencies that were not correctable under
the PPE clause or any questions pertaining to the requirements of the clause.
In response, by letter of July 28, EAST expressed several concerns it had regard-
ing the PPE clause. Among other things, EASI expressed concern that the PPE
clause would work to the competitive advantage of the incumbent contractor,
because the incumbent is the only contractor that knows what the specific de-
fects are in the technical data, while all other offerors would have to offer
prices not knowing what defects, if any,. they would have to correct at their own
expense. EASI asked the Army to correct any known defects in the technical
data and to delete the PPE clause from the solicitation. By letter of August 16,
the procuring contracting officer declined to delete the PPE clause, explained
that the Army was providing level three drawings so that the contractor could
manufacture any parts that had previously been source-controlled, and ex-
plained that the Army was expecting the contractor to update the technical
data package and incorporate changes that do not affect form, fit, or function as
part of the preproduction evaluation effort.
After initial proposals were submitted, amendment 0004 was issued on Septem-
ber 7. This amendment provided that negotiations would close with receipt of
BAFOs. The amendment also attempted to clarify the requirements of the PPE
lause as follows:
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PPE is required on sole source items to the extent that the information provided in the technical
data package is verified. It is not intended that the design of the sole source part be evaluated.

On September 14, EAST filed its protest in our Office. Five offerors, including
EASI, submitted BAFOs by the September 20 closing date.

We will not consider the protester's argument that the Army should have held
discussions so that EAST could have identified any deficiencies and revised its
proposal accordingly. The Army reported that EAST's initial proposal was con-
sidered technically acceptable and, therefore, there was no need to hold discus-
sions with the firm. EAST filed comments on the Army's report, but did not
rebut or otherwise comment upon the Army's assertion that discussions were
not necessary. Consequently, we consider this issue to be abandoned. See Rhine
Air, B-226907, July 29, 1987, 87—2 CPD ¶J 110.

With regard to EAST's challenge to the PPE clause, the Army first argues that
EAST's protest is untimely. According to the Army, since the PPE clause was
incorporated into the RFP by amendment 0001 (issued on June 30), EASI was
required to protest before the August 18 closing date for receipt of initial pro-
posals in accord with our Bid Protest Regulations, 4 C.F.R. 21.2(a)(1) (1989).
Since EAST did not file its protest in our Office until September 14, the Army
requests that we dismiss the protest as untimely.

We find that EAST's protest is timely. As noted above, in response to amend.
ment 0003, EAST complained about inclusion of the PPE clause to the contract
ing activity by letter of July 28 and specifically asked that the PPE clause bE
deleted. While EAST did not specifically state that it was protesting at thai
time, we construe EAST's letter as a protest because it clearly articulatec
EASI's concerns about the PPE clause and specifically suggested a remedy (i.e..
deletion of the clause) to the Army. Thus, EASI filed what we consider to be
timely protest with the contracting agency in accord with our regulations,
C.F.R. 21.2(a)(1), (3).

While the Army responded to EAST's agency-level protest by letter of Augus
16, EAST daims that it had never received the Army's letter. It is our practio
to resolve doubts about timeliness in favor of the protester. See Fairfield Mach
Co., Inc., B—228015, B—228015.2, Dec. 7, 1987, 87—2 CPD jj 562. As there is no evi
dence in the record to show that EASI actually received the Army's denial of it
protest, we regard EASI's protest as timely filed, because it was filed within 1
working days after the Army's first adverse action on EASI's protest (i.e., th
September 7th issuance of amendment 0004 clarifying the PPE clause and den
onstrating that the Army would not delete the clause as requested). See 4 C.FJ

21.2(a)(3).

The Army next argues that EASI is not an interested party to maintain the pn
test. The Army reports that EASI's evaluated price is the highest of the fry
offers submitted, several million dollars higher than the lowest priced offe
Moreover, the Army has provided for our in camera review an abstract of t}
BAFOs which shows that at least three of the other offerors took no exceptic
to the RFP's requirements. Accordingly, the Army argues that, since the RF
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indicated that the contract will be awarded on the basis of the lowest priced,
technically acceptable offer, EASI does not have any prospect of winning this
competition and, therefore is not an interested party. We disagree.

EASI is arguing that the RFP is defective, that the PPE clause should be delet-
ed, and that the competition should be reopened on the basis of the amended
requirement. If we were to sustain EASI's protest and recommend that the com-
petition be reopened after the PPE clause were deleted, EASI would be able to
compete on the basis of the relaxed requirements. Accordingly, EASI is an of-
feror whose direct economic interest would be affected by award of a contract
under this procurement and, therefore, is an interested party for the purpose of
protesting. See 4 C.F.R. 2L0(a).

EASI protests that inclusion of the PPE clause is improper because it deviates
from or modifies the Changes clause, FAR 52.243—i, that is required to be in-
cluded in all fixed-priced contracts in accord with FAR 43.205(a)(i). EASI
points out that, under the Changes clause as set forth in the FAR, a contractor
is entitled to an equitable adjustment in the price or delivery schedule for
changes to drawings, designs, or specifications, when such changes cause an in-
crease or decrease to the cost of, or the time required for, performance of the
work. EASI argues that the PPE clause modifies the Changes clause, because
the PPE clause requires the contractor to suggest ECPs and accept the types of
changes listed in the PPE clause without increase in the price or delay in deliv-
ery. EASI further contends that, because the PPE clause deviates from the
Changes clause, the Army was required to, but did not, publish the deviation in
the Federal Register for public comment as a new regulation.

We are not persuaded by the protester's arguments. The RFP specifically incor-
porates both the Changes clause (FAR 52.243-i) and the Disputes clause (FAR

52.233—1) as set out in the FAR. It is clear from reading the solicitation as a
whole that the PPE clause is intended to be read in conjunction with the
Changes clause, and that the contractor will be paid for any changes to specifi-
cations, designs, or drawings under either the PPE or the Changes clause. To
the extent that the contractor does not agree with the contracting officer that a
particular change is covered under the PPE clause, the contractor may make a
claim for an equitable adjustment in price or other relief in accord with the pro-
cedure set out in the Disputes clause. Thus, we do not believe that the Army
has modified the Changes clause by adding the PPE clause or that the PPE
clause represents a deviation from the FAR—mandated clauses. See Varo, Inc.,
B—193789, July 18, 1980, 80—2 CPD J 44, where we rejected a protester's argu-
ment that a PPE clause constituted a change to the standard Changes clause.
With regard to the rationale for including the PPE clause in the RFP, the Army
reports that the technical data package consists of approximately 1,500 draw-
ings that are being used on 2 existing contracts for this item, and that neither
contract has produced an end item as yet. Further, the Army states that it is
not aware of any deficiencies in the technical data requiring correction in order
to meet the assembly and performance requirements of the end item being pro-
cured. However, in recognition that the technical data may contain some errors,
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the Army has attempted to obligate the contractor to correct any such errors
and, in essence, to bear the risk that it will discover any such errors before pro-
duction and will be able to produce the required end items.

We have examined and approved the use of similar clauses on several occasions
in the past. In AMF Inc. Elec. Prods. Group, 54 Comp. Gen. 978 (1975), 75—1 CPD
Ii 318, we upheld the use of contract provisions that required the contractor to
examine the technical data package and to find and correct all patent defects
therein as part of the statement of work for a fixed-price contract. We held that
it was reasonable for the agency to pay a contractor as part of the fixed-price
bid for the contractor's best engineering efforts in reviewing the technical data
package in an effort to assign the risk of defective specifications to the contrac-
tor rather than to the government and to avoid the prospect of extensive litiga-
tion that had resulted in the past because of defective specifications. See also
Varo, Inc., B—193789, supra. In Electrospace Corp., 52 Comp. Gen. 219 (1972), we
approved the use of a "Production Evaluation Concept" clause that was strik
ingly similar to the clause in the present RFP; in fact, the clause in Elect rospac
Corp. included the first six types of changes that are listed in the present PPF
clause as changes for which the contractor would receive no additional compen
sation above the fixed price the contractor had bid.

We have also held that the fact that including this type of provision in an RFI
can be construed as shifting to the contractor assumption of the risk of deficien
cies in government specifications and drawings does not of itself render the so
licitation provision invalid. See International Telephone and Telegraph Corp.
Electron Tube Div., B—169838, B—169839, July 28, 1970. Where, as in the presen
case, the agency reports that it is not aware of any specific defects in the techni
cal data and drawings, but nonetheless acknowledges that the technical dat
package may contain defects, we think that use of the PPE clause is appropr:
ate. Furthermore, we note that the Army has attempted in amendment 0004 t
make it clear that the PPE clause will not obligate the contractor to evaluat
the design of source-controlled parts. Thus, we conclude that the Army's use c
the PPE clause is proper.
The protester argues that the Army's reliance on several of the above-cite
cases is inapposite because those cases predated the implementation of the FAI
We do not agree. The above cases were, in fact, decided under the Armed Ser'
ices Procurement Regulation, the precursor to the FAR. However, the leg
principles upon which those protests were based have not changed. Therefor
we believe the cases discussed above provide ample precedent supporting o
finding that the Army's use of the PPE clause is proper.
Finally, after reviewing the abstract of offers in camera, we do not think th
the protester has been competitively prejudiced in the present competition 1
inclusion of the PPE clause. While we are not at liberty to divulge the fix
prices contained in those offers, we note that EASI's offered price was signi
cantly higher than the lowest offer. Moreover, EASI's offer stated that ti
amount it was charging for the PPE-related requirements was approximate
one-fourth of the difference between EASI's total price and the lowest offero

Page 131 (69 Comp. Ge



total price. Thus, it appears that even if the RFP did not contain the PPE
clause, EASI would not have lowered its price sufficiently to have displaced the
lowest priced offer. See KET, Inc., B—190983, Dec. 21, 1979, 79—2 CPD 1! 429.

The protest is denied.

B—237172, January 19, 1990
Procurement
Sealed Bidding
UBids
RUError correction•U ULow bid displacement
RUUU Propriety
Agency improperly permitted correction of bid containing discrepancy between arithmetic total of
line item prices and grand total price indicated in bid where either price reasonably could have
been intended, and only one of which was low. Agency may not rely upon bdder's worksheets to
determine which price was intended since the request for correction is considered as resulting in
displacing a lower bid.

Matter of: Virginia Beach Air Conditioning Corporation

Virginia Beach Air Conditioning Corporation (Virginia Air), protests the award
of a contract to Mar Tech Mechanical, Ltd. t/a Gill Refrigeration & Air Condi-
tioning (Gill), under invitation for bids (IFB) No. DTCG41-89—B—00008, issued by
the United States Coast Guard Reserve Training Center, Yorktown, Virginia.
The IFB was for the renovation and modification of the heating and air condi-
tioning systems of a Coast Guard building at Yorktown. Virginia Air asserts
that the Coast Guard improperly permitted Gill to correct an apparent mistake
in its bid, thereby displacing Virginia Air as the low bidder. We sustain the pro-
test.

The IFB, issued on July 5, 1989, called for bids on five line items (one base bid
and four additive bids), in lump-sum subtotals, as well as a "grand total" for
line items 1 through 5. The IFB stated that the low bidder would be the respon-
sible bidder offering the low aggregate amount for line item 1 plus those addi-
tive line items providing the most features within the funds available.
Twelve bids were opened on September 6. Gill, the apparent low bidder, submit-
ted the following bid:
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Line Items Amouni

$4B8,OC1

2 2C
3 32,3E

4 689C

5 37O,3
Grand Total: 8,O(

Gill also inserted the figure of $488,000 in block 17 of Standard Form (SF) 14
(solicitation cover sheet) as its price for the work required." (The correct arit
metical total of the line item prices listed in Gill's bid was $962,530). Virgin:
Air bid $571,886. Immediately after bids were opened and read, Gill request
correction of its bid, stating that it had misinterpreted the instructions for cor
pleting the bid schedule and that line items 1 and 5 were incorrect but that i
grand total of $488,000 was its correct total bid.'

The contracting officer requested and received Gill's worksheets. Gill point
out that its worksheets showed a total proposed price of $505,767 and al
showed that this figure had been reduced to $488,200 shortly before bid openin
Gill stated that line item 1 mistakenly included all items and that line item
was also in error. The contracting officer admittedly could not determine fro
the worksheets Gill's intended prices for line items 1 and 5 because Gill h
estimated the job as a whole without breaking the figures into individual li:
items. The contracting officer did determine that the worksheets clearly show
a maximum price of $517,815 for all the work, subsequently reduced, consiste
with the grand total in Gill's bid of $488,000. Since the price of $488,000 w
considered reasonable, and since this figure appeared several times in Gill's b
the contracting officer permitted correction after a meeting with Gill represei
atives in which they explained their allocation of costs to line items 1 and
based on raw data in the worksheets.2 The contracting officer accepted the
planations and approved the following corrected bid:

Line Items Amou
1 $218
2
3 32,
4 68,
5 164,

Grand Total: $488,

'Gill allegedly entered the grand total in line item 1 because of a misinterpretation of IFS language. Specific
SF 1442 described the total work to be performed as renovation and modification of the heating and air condi
ing systems in accordance with Sections A through J" of the IFB. Line item I had a similar description to
form the work in accordance with . . . Section J." This allegedly confused Gill. No other bidder was misled.
submitted a bid bond total of $99,600 (20 percent of bid price) which was consistent with a bid of $488,000.
2 As stated above, the worksheets themselves did not show any allocation of costs to specific line items in
bid.
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After permitting correction (approved by the head of the contracting activity),
the agency awarded the contract to Gill for all line items since sufficient funds
were available. After Virginia Air filed this protest with our Office within 10
calendar days of award, the agency permitted the performance of the contract
to proceed based on a "best interest" determination.

The agency argues that Gill made a bona fide error in two line items which
were both "obvious" mistakes and that therefore "[v]iewing [Gill's] worksheets

was correct and professional." The agency argues that the grand total of
$488,000 was shown on the face of Gill's bid in no less than three places, and is
"backed up" with a bid bond consistent with the figure. Therefore, the agency
concludes that, read as a whole, the $488,000 figure was Gill's intended bid, as
confirmed by its worksheets, and that therefore no displacement occurred in
correcting the bid. We do not agree.

The Federal Acquisition Regulation (FAR) provides that apparent clerical mis-
takes may be corrected by the contracting officer before award, such as the ob-
vious misplacement of a decimal point, obviously incorrectly stated discounts or
obvious mistakes in the designation of a unit. FAR 14.406—2 (FAC 84—12). Addi-
tionally, the FAR provides for correction of other mistakes disclosed before
award; however, if correction would result in displacing one or more lower bids,
such a determination may not be made unless the existence of the mistake and
the bid actually intended are ascertainable substantially from the invitation
and the bid itself. FAR 14.406—3 (FAC 84—12).

These regulations permit correction where a discrepancy admits to only one rea-
sonable interpretation that is ascertainable from the face of the bid in light of
the government estimate, the range of other bids, or the contracting officer's
logic or experience. See Hudgins Constr., Inc., B—213307, Nov. 15, 1983, 83—2
PD 11 570. On the other hand, where a bid is reasonably susceptible of being
interpreted as offering either one of two prices shown on its face, and only one
)f which is low, the bid must be rejected since the request for correction is con-
idered as resulting in displacing a lower bid. See Argee Corp., 67 Comp. Gen.
21 (1988), 88—1 CPD 1]482. In making such determinations, the agency may not
'ely upon the bidder's worksheets. Russel Drilling Co., 64 Comp. Gen. 698 (1985),
5-2 CPD j 87.

lere, in our view, there is no obvious or apparent explanation for the discrep-
ncy on the face of Gill's bid between the stated grand total and the true math-
matical total of the five line items in question. For example, Gill showed a bid
f $488,000 for line item 1. Some of the other bidders offered $598,000, $514,225,
tnd $479,000 for line item 1. Thus, in view of the range of prices received, Gill's
id for line item 1 was reasonably susceptible of being interpreted as its intend-
d price for the line item from the face of its bid. Similarly, the true mathemati-
al total of Gill's bid was $962,530. Some of the other bidders offered $976,000,
942,373, and $824,457 for the total work. Thus, Gill's bid could also be reason-
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ably interpreted as offering the true mathematical total.3 Thus, Gill's bid ma
reasonably be interpreted as intending either of two prices, and the bid actual!)
intended cannot be determined without the benefit of advice from the bidder

The record also shows that the agency placed substantial reliance on Gill'
worksheets to determine that its total intended price was in the range o:
$500,000. As stated above, since the circumstances can be reasonably construec
as involving the displacement of a lower bidder, the agency should not have per
mitted Gill to submit its worksheets. Accordingly, the protest is sustained.

We therefore are recommending to the Coast Guard that Gill's contract be ter
minated for the convenience of the government, and that award be made to Vir
ginia Air, if otherwise appropriate.
We point out that our recommendation is made without regard to the extent a
contract performance to date, since performance has proceeded despite the prc
test filing. Where, as here, a federal agency receives, within 10 days of the dat
of contract award, notice of protest filing under the statutory bid protest prov:
sions of the Competition in Contracting Act of 1984, 31 U.S.C. 3551—355

(Supp. IV 1986), the agency must suspend performance of the contract until th
protest is resolved. 31 U.S.C. 3553(d)(1). The only exceptions are where th
head of the responsible procuring activity makes a written finding that eithe
contract performance is in the best interest of the United States, or there ar
urgent and compelling circumstances significantly affecting the interests of th
United States which do not permit waiting for a decision, and so notifies th'
Office. 31 U.S.C. 3553(d)(2)(A), (B). Further, the statute requires that o
Office, in making a recommendation in connection with the resolution of a bi
protest, disregard any cost or disruption from terminating, recompeting,
reawarding the contract if the head of the procuring agency determines to pr
ceed with contract performance, as here, on the basis of the best interest of ti
United States. 31 U.S.C. 3554(b)(2).

Accordingly, we make our recommendation irrespective of any factors oth
than that contract award was improper. We also find the protester to be eni
tied to the costs of filing and pursuing its protest, including reasonable attc
neys' fees. Bid Protest Regulations, 4 C.F.R. 21.6(d) (1989). Virginia Air shou
submit its claim directly to the agency.

The fact that Gill entered the grand total" figure in SF 1442 and obtained a bid bond consistent with
amount may be reasonably construed as a simple 'carry-over" of an erroneous figure in the bid schedule.

In fact, the agency immediately requested worksheets from Gill, and it is highly unlikely that the agency wc
have permitted correction without the information gleaned from the worksheets.
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B—236933, January 22, 1990
Procurement
Competitive Negotiation
• Best/final offers•U Price adjustments
• U UMisleading information
UI UI Allegation substantiation
Protest that firm was misled by alleged agency oral advice is denied where even if protester's ver-
sion of facts were true, the record contains no evidence that protester was placed at a competitive
disadvantage by the alleged oral advice.

Procurement
Competitive Negotiation
• Offers
UIEvaluation
•UU Downgrading
U IIIPropriety
Downgrading of protester's proposal under one of 19 evaluation subcriteria during the best and final
offer evaluation was not prejudicial to the protester because it did not materially affect source selec-
tion decision.

Procurement
Competitive Negotiation
U Offers
U U Evaluation
Protest that agency failed to properly follow the source selection plan (SSP) in evaluating offers is
denied since SSPs are merely internal agency instructions which do not vest outside parties with
rights, and agencies are only required to adhere to the evaluation scheme outlined in the solicita-
tion.

Procurement
Bid Protests
• GAO procedures
• U Protest timeliness
• UI DeadlinesIIIConstructive notification
Procurement
competitive Negotiation
• Contract awards
• U Award proceduresIIIProcedural defects
'rotest that agency failed to timely notify protester of intent to award to another firm is denied
vhere, even though agency erred in not providing timely notice, protester was not prejudiced.
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Matter of: Antenna Products Corporation
Antenna Products Corporation protests the award of a contract to GKS, Inc.
under request for proposals (RFP) No. DAABO7—89-R-C217, issued by Arm:
Communications Electronics Command for radio antenna kits for use by specia
operations forces. Antenna Products principally argues that the Army misled i
with erroneous oral advice, improperly evaluated its proposal, and failed t
timely notify the firm of its intent to award to GKS.

We deny the protest.
The solicitation, a 100 percent small business set-aside, called for the submissio
of firm, fixed-price offers for base and option quantities of the kits, as well as
price for a spare parts package, first articles and related technical data pad
ages. In addition, the RFP provided that award would be made to the firm sul
mitting the best overall proposal considering technical, cost and managemer
factors, and provided that the technical factors were more important than co
and management factors combined. Within the three broad criteria of technica
cost and management, the RFP specified some 15 technical subfactors and for
management subfactors and further provided that firms were required I
achieve a rating of no less than acceptable in each of the subfactors in order I
be considered for award.

In response to the RFP, six firms submitted initial proposals and, after evalu
tion, four of the six were determined to be in the competitive range. The agenc
then engaged in discussions with these four firms and subsequently request
the submission of best and final offers (BAFOs). After the evaluation of BAFC
the agency decided to award to GKS as the firm submitting the best overall pr
posal; the contract was awarded to that firm on August 31, 1989. Thereafter,)
letter dated August 31, postmarked September 6, and received by Anteni
Products on September 11, the Army informed Antenna Products of the awa
to GKS. This protest followed.

Antenna Products first alleges that the Army misled it during its solicitation
BAFOs. In this regard, Antenna Products alleges that the contract specialist,
connection with the Army's solicitation of BAFOs, told the firm that pric
were close, the competitive range was comprised only of technically qualified
ferors and that all that was needed in connection with BAFOs was "for evei
one to sharpen their pencils." Antenna Products alleges that, as a result
these statements, it was incorrectly led to believe that all firms remaining
the competitive range were technically equal and that cost had become t
paramount consideration for award purposes. In support of its allegation, 9
tenna Products has provided affidavits executed by its contract negotiators
testing to the fact that the Army's contract specialist made these statemeri
The Army specifically denies that any statements to this effect were made
its contracting personnel. The Army also has furnished affidavits executed
the agency's contracting officer and contract specialist specifically denying I
allegation.
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In our opinion, we need not resolve this factual dispute between the parties in
order to conclude that Antenna Products's allegation does not serve as a basis
to sustain its protest. First, we do not think that Antenna Products's interpreta-
tion of these alleged statements was reasonable. We fail to see how being told to
"sharpen [its] pencils" necessarily equates to all firms in the competitive range
being technically equal or that cost had become the paramount factor for award
purposes. Second, the record contains no evidence that the protester was placed
at a competitive disadvantage by the alleged oral advice of the contract special-
ist, that is, that the protester would have submitted a different proposal had the
firm not received such alleged oral advice.

Antenna Products next argues that the Army improperly evaluated its proposal
by rescoring its BAFO in various areas which had not been the subject of dis-
cussions. In this respect, Antenna Products argues that the technical evaluation
panel (TEP) significantly reworded the narrative portions of its report to the
source selection authority for a number of the subfactors which were not the
subject of discussions with the firm. In addition, Antenna Products points out
that, for one of the technical subfactors, "understanding of the requirements,"
the TEP's actions resulted in the firm's being downgraded from an adjectival
rating of "outstanding" for its initial proposal to "acceptable" for its BAFO.

We have examined the record in this case and conclude that there was nothing
improper in the Army's evaluation of Antenna Products's BAFO. First, we point
out that FAR 15.611(d) (FAC 84—51) specifically requires the evaluation of
BAFOs in addition to evaluation of initial proposals and does not limit the eval-
tiation to the items that have been the subject of discussions. Second, we do not
think that the Army's rescoring of Antenna Products's BAFO materially affect-
d the source selection determination. In particular, we note that the firm's ad-
ectival rating changed for only three of the evaluation subcriteria. For two of
those subcriteria, "materials and facilities" and "maintenance," Antenna Prod-
icts had received initial scores of only "susceptible," and those ratings were ele-
iated to "acceptable" after the TEP examined the firm's answers to discussion
iuestions relating specifically to those areas. For the remaining subcriterion,
'understanding the requirements," Antenna Products's initial rating of "out-
tanding" was downgraded to "acceptable" after BAFOs were evaluated. Over-
dl, therefore, Antenna Products's proposal was rated "acceptable" for each sub-
riterion. In contrast, GKS' proposal was rated "outstanding" in 12 out of the 19
ubcriteria and received an aggregate rating of "outstanding." Thus, even if An-
enna Products's adjectival rating for the "understanding the requirements"
ubcriterion had remained "outstanding," the record clearly shows that the
ource selection determination would have remained the same since it was
irmly based on the significant technical superiority of the GKS proposal. We
herefore see no basis to sustain Antenna Products's protest on this ground.
ntenna Products also contends that the Army misapplied the source selection
lan (SSP) in its evaluation of GKS. The protester argues that the SSP by its
?rms precluded the scoring of any proposal as "outstanding" and that the TEP
rred in awarding GKS' proposal an adjectival rating of "outstanding" in any of
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the enumerated evaluation criteria and subfactors. In support of this allegation,
Antenna Products directs our attention to section 5 of the SSP which provides:
Rating procedure—A rating of Acceptable and Unacceptable will be used. Each evaluator will evalu-
ate each offeror's proposal using the subfactors as the guideline. A narrative rating will be ascribed
to each technical subfactor.

According to the protester, this language in the SSP precluded the assignment
of any adjectival rating other than "acceptable and unacceptable."
There is no merit to this argument. The SSP was not a part of the RFP. As we
have previously noted, SSPs are in the nature of internal agency guidance and
as such do not give outside parties any rights. Pan Am World Servs., Inc.,
B—235976, Sept. 28, 1989, 89—2 CPD IT283. It is the evaluation scheme in thE
RFP, and not any internal documents an agency has, to which the agency i
required to adhere. Id. Moreover, the record indicates that the agency's evalua
tion was consistent with the RFP.

Antenna Products next argues that the Army improperly made award to GK
in light of that firm's significantly higher proposed cost. In this regard, the pro
tester alleges that the RFP called for award to the lowest priced technically ac
ceptable offeror because it provides that firms must receive a rating of no lea
than "acceptable" in each evaluation area. According to the protester, this Ian
guage, when read in conjunction with the provision of the SSP relating to th
rating procedure quoted above and with the oral advice it received, required th
Army to make award to the lowest priced technically acceptable offeror.'

In a negotiated procurement, the government is not required to make award t
the firm offering the lowest cost unless the RFP specifies that cost will be th
determinative factor. Univ. of Dayton Research Inst., B—227 115, Aug. 19, 198r
87—2 CPD j 178. Here, as stated above, the RFP specifically contemplated a con
parative technical evaluation of proposals with award to the "best overall pr
posal," with technical factors more important than cost and management fa
tors combined. Further, we think that the Army made a reasonable cost-techn
cal tradeoff in awarding to GKS, and was legally entitled to do so under tl
RFP's terms. In particular, we note that both the source selection determinatici
as well as the PEP's final report indicate that, while the other three compet
tive range offerors submitted technically acceptable proposals, the proposal su'
mitted by GKS offered a technically superior approach, and, although high
priced, represented a substantially lower risk of performance than those of ti
other firms. There is no evidence in the record to show otherwise.

The protester finally alleges that the Army failed to timely notify it of its inte:
to award to GKS in accordance with FAR 15. lOO1(b)(2) (FAC 84—13), which i
quires agencies to provide unsuccessful offerors with notice of the agenc)

I Antenna Products also argues that the Army could not properly award to GKS because GKS allegedly failed
provide option prices and a price for the optional spare parts, as required by the RFP. The protester bases
allegation on the fact that the final award document does not show prices for these line items. We have revie,
both firms' proposals and point out that both GKS and the protester submitted identical pricing structures wt
included prices for the option quantities and optional spare parts packages.
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intent to make an award prior to actually doing so in cases where the require-
ment has been set aside for small business.

The Army's failure in this respect is merely a harmless procedural error which
does not affect its otherwise valid award. The purpose of the notice requirement
is to provide unsuccessful offerors an opportunity to challenge the prospective
awardee's size status for the procurement at hand. See Fidelity Technologies
Corp., 68 Comp. Gen. 499 (1989), 89—1 CPD II 565.

Here, the Small Business Administration's Office of Hearings and Appeals is
considering Antenna Products's size appeal against GKS, and the ruling will be
applicable to the instant procurement. Consequently, we cannot conclude that
Antenna Products was materially prejudiced by the Army's failure to provide it
with timely notice of its intent to award to GKS.2 Since we will only sustain a
protest on this basis where a firm is prejudiced by the agency's failure to pro-
vide the required notice, FKW Inc. Sys.; ColeJon Mechanical Corp., B—235989;
B—235989.2, Oct. 23, 1989, 89—2 CPD j 370, we have no basis to sustain the pro-
test here.

The protest is denied.

B—237291, January 22, 1990 —
Procurement
Contractor Qualification
R Responsibility
l Contracting officer findings• •• Affirmative determination
••U GAO review
Affirmative responsibility determination is not subject to objection where, although awardee had
experienced financial difficulties, contracting officer considered the company's financial situation
and found in light of the fact that the company has become part of another corporation reportedly
in a strong financial position, and haa submitted satisfactory bank references, that company had the
financial resources to perform the contract.

We also note that the agency suspended performance of GKS' contract pending resolution of this protest.
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Procurement
Contractor Qualification
• Responsibility/responsiveness distinctions
•• Sureties
• U U Financial capacity
Procurement
Sealed Bidding
• Bid guarantees
• U Sureties
• UI Acceptability
Protest against agency's acceptance of awardee's four individual sureties is denied where agenc
investigated the sureties and found that at least two of them were acceptable.

Matter of: Farnsworth Construction Company
Farnsworth Construction Company protests the award of a contract to Scon
Construction, Inc., under invitation for bids (IFB) No. F29650—89—B1005, issue
by the Air Force for improvement of military family housing units at Kirtlanc
Air Force Base. Farnsworth contends that Score is not a responsible contracto:
because of its financial situation and that the Air Force could not properly havi
found Score to be responsible. Farnsworth also challenges the acceptability o
Score's individual sureties.

We deny the protest.

Bids on the project were opened September 11, 1989, with Score submitting th
low bid. Recognizing that Score had financial difficulties, the contracting office
investigated the matter and found that Score had two satisfactory bank refe
ences, and had become part of another corporation which reportedly is in
strong financial position. Additionally, the contracting officer found that Scot
had performed in a satisfactory manner on at least four recent contracts, thre
of which were with the Air Force. The agency also conducted an investigatio
into the individual sureties used by Score on its bid guarantee. While the inve:
tigation revealed a number of questions regarding Score's sureties, at least t'c
of the four sureties listed were found to have sufficient assets. Finally, the coi
tracting officer received a preaward survey report from the Defense Contra
Administration Services Management Area, Phoenix, which recommendE
award to Score. Based on this Score was found to be responsible, and w
awarded a contract on September 25.

Whether a prospective contractor has adequate financial resources to perform
contract is a question of responsibility, Federal Acquisition Regulati

9.104—1(a), as is the financial acceptability of a bidder's individual sureti
C.E. Wylie Constr. Co., B—234225, B—234227, May 5, 1989, 89—1 CPD jj 427. TI
contracting officer is vested with a wide degree of discretion and business jud
ment in considering responsibility matters, and we will not object to the cc
tracting officer's affirmative responsibility determination in this type of ca
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unless the protester shows that the procuring officials acted in bad faith. C.E.
Wylie Constr. Co., B—234225, B—234227, supra.

Farnsworth argues that the contracting officer could not have legitimately
found Score to be responsible in light of the company's "extremely low price
and . . . apparent financial difficulties." In this regard, Farnsworth points to a
Dun & Bradstreet report it obtained on Score, which indicates that Score has a
negative net worth.

We do not find any evidence of bad faith here. The fact that a contractor has a
negative net worth does not require a finding of nonresponsibility. See Hugo
Cleaning Seru., Inc., B—228396.4, July 27, 1988, 88—2 CPD J 89 (bankruptcy fil-
ings do not require finding of nonresponsibility). Moreover, while we agree that
Score has experienced financial problems, the contracting officer considered
these problems and determined that they were sufficiently offset by Score's be-
coming part of another corporation which reportedly is in a strong financial po-
sition, and by the satisfactory bank references. Score's satisfactory performance
on the four recent contracts was also considered. Thus, the record indicates that
the contracting officer took Score's financial situation into account, evaluated
the overall situation, and in the exercise of his broad discretion determined that
Score was sufficiently sound financially to be found responsible. There is noth-
ing in the record showing a lack of good faith on the part of the contracting
officer in this respect.

Farnsworth's challenge to Score's individual sureties is based on a report from a
surety bond service that alleges that three of Score's four individual sureties do
not have sufficient net worth and that one of the sureties did not authorize his
use as a surety on Score's bid bond. The documentation submitted by Farns-
worth to substantiate its allegation that Score's individual sureties do not have
sufficient net worth consists of computer sheets denoting generally the contrac-
tor and agency for which a construction project is being performed. The name of
the individual sureties to which these computer sheets allegedly apply only ap-
pears handwritten across the top of each sheet. Further, Farnsworth has not
supplied any documentation to substantiate its allegation that one of Score's in-
dividual sureties did not authorize his use on Score's bid bond.

The agency reports that it conducted an extensive investigation of the individ-
ual sureties used by Score, including obtaining financial statements prepared by
a certified public accountant on all four sureties, and found that at least two of
the four sureties were acceptable. In view of the fact that the contracting officer
is vested with a wide range of discretion and business judgment in determining
the acceptability of individual sureties, C.E. Wylie Constr. Co., B—234225,
B—234227, supra, the questionable veracity of the documentation submitted by
Farnsworth to substantiate its allegations, and the apparent extensive investi-
gation of the sureties conducted by the agency, we have no basis to object to the
sureties.

The protest is denied.
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B—237321, January 22, 1990
Procurement
Contractor Qualification
U Organizational conflicts of interest
UU Allegation substantiation
UUU Evidence sufficiency
Procurement
Socio-Economic Policies
I Small business 8(a) subcontracting
UI Contract awards

Delays
• U I U Pending protests
In light of agency's broad discretion to decide to contract or not contract through the section 8(a)
program, there is no legal basis to object to agency's suspension of negotiations with an 8(a) firm
pending resolution of protest by another 8(a) firm involving allegations of conflict of interest on the
part of the agency's technical project officer in selecting the 8(a) firm for negotiations or to the issu-
ance of a task order for these services within the scope of an existing contract with a third 8(a)
contractor.

Matter of: COMSIS Corporation
COMSIS Corporation protests the Department of Interior, Office of Surface Min-
ing's (OSM) suspension of negotiations for an automatic data processing support
services requirement offered to the Small Business Administration (SBA) fox
award to COMSIS under section 8(a) of the Small Business Act, 15 U.S.C.

637(a) (1988). Section 8(a) authorizes the SBA to enter into contracts with gov.
ernment agencies and to arrange for the performance of such contracts by let
ting subcontracts to socially and economically disadvantaged small business con
cerns. COMSIS also protests the issuance of a task order by OSM under its ex
isting 8(a) contract with Data Computer Corporation of America (DCCA) t
cover these services.

We deny the protest.
By letter dated August 17, 1989, OSM offered certain automatic data processinl
support services at OSM's offices in Pittsburgh, Pennsylvania and Lexington
Kentucky to the SBA for award through the SBA's section 8(a) program. OSI
nominated COMSIS for award. By letter dated September 15, 1989, SBA notifie
OSM that the requirement had been accepted for the 8(a) program on behalf o
COMSIS and authorized OSM to conduct negotiations directly with COMSI
During these negotiations, on September 11, OSM received a letter from ar
other 8(a) concern, Computer Friend, Inc. (CFI), protesting the proposed awar
to COMSIS, alleging a conflict of interest and collusion involving the OSM tecF
nical project officer in selecting COMSIS as the 8(a) firm with which to conduc
negotiations. OSM initiated an investigation of these charges and suspended n
gotiations with COMSIS. Because OSM determined some vehicle was necessar
to provide continued ADP support services pending completing an investigatio
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of the charges in CFI's protest, given that the incumbent contractor had issued
termination notices to its employees and closed out its leases for space and
equipment, OSM issued a task order effective October 1 against 8(a) contract
No. HQ51—CT89—32008 with DCCA for temporary support services. On October
6, COMSIS protested to our Office.

COMSIS contends that OSM suspended negotiations with it to avoid an appear-
ance of a conflict of interest, which COMSIS contends is an invalid basis to sus-
pend negotiations. According to COMSIS, since negotiations were improperly
cut off, OSM improperly issued a task order to DCCA. COMSIS argues that the
task order is an improper change to that contract since it is for services in a
geographic area not covered by that contract.

Under section 8(a) of the Small Business Act, a government contracting officer
is authorized "in his discretion" to let the contract to SBA upon terms and con-
ditions to which the agency and SBA agree. 15 U.S.C. 637(a)(1). Therefore, no
firm has a right to have the government satisfy a specific procurement need
through the 8(a) program or award a contract to that firm. Lee Assocs.,
B—232411, Dec. 22, 1988, 88—2 CPD f 618. Consequently, we will object to an
agency's actions under the section 8(a) program only where it is shown that
agency officials engaged in bad faith or fraud or violated regulations. Kinross
Mfg. Corp., B—234465, June 15, 1989, 89—1 CPD j 564.

COMSIS has not alleged any fraud or bad faith on the part of agency officials.
Given the contracting officer's broad discretion in determining whether to
award a section 8(a) contract, it clearly is legally unobjectionable for OSM to
suspend negotiations with COMSIS while investigating Computer Friend's alle-
gations of conflict of interest in the award of OSM's requirement.1

As for COMSIS's objection to the issuance of the task order to DCCA under its
8(a) contract with the SBA and OSM, the record shows that, contrary to COM-
SIS's allegation, the contract provides for nationwide ADP support services.
Under the circumstances, there is no basis to object to the issuance of the task
order under another 8(a) contract, since it is unquestioned that the agency had
a continuing need for contractor support and, as indicated above, it had broad
discretion as to how it could satisfy its requirements under the 8(a) program,
absent fraud or bad faith.2

The protest is denied.

'The record indicates that Interior and the SBA have not resolved the question whether there was a conflict of
interest situation that should preclude COMSIS from receiving an 8(a) award.
2 The protester has challenged Interior's decision to continue performance of the task order during the pendency
of this protest, Since the agency has informed us of its written determination to go forward with performance, it
has complied with its statutory obligation. Systems & Processes Eng'g Corp., B—234142, May 10, 1989, 89-1 CPD

441.
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B-.236927, January 23, 1990
Procurement
Sealed Bidding

Bid guarantees
UI Sureties
III Acceptability
• III Information submission
Agency reasonably found individual surety on bid bond unacceptable, and thus properly rejected
bidder as nonresponsible, where, in response to agency request for supporting information showing
ownership and value of assets claimed, the surety submitted escrow agreement as a pledge of assets,
but the agreement was made subject to Louisiana, rather than federal law; agency was not required
to compromise the financial guarantee represented by the bid bond by making government subject,
in case of default, to laws under which its rights may be less than under federal law, which other-
wise applies to federal contracts.

Matter of: Pete Vicari General Contractor, Inc.
Pete Vicari General Contractor, Inc., protests the rejection of its low bid under
invitation for bids (IFB) No. GS—07P—89—HUC--0660, issued by the General Serv-
ices Administration (GSA) for fire safety improvements, at the United States
Custom House, New Orleans, Louisiana. The contracting officer rejected the
protester's bid because the information provided by the individual sureties con-
cerning their assets was insufficient to prove their acceptability.

We deny the protest.

The IFB required each bidder to provide a bid guarantee in an amount equal to
20 percent of its hid price. The IFB also contained General Services Acquisition
Regulation (GSAR) 552.228—74, "Pledges of Assets," which required bidders
submitting guarantees supported by individual sureties to obtain pledges of
assets from those individuals in the form of either (1) evidence of an escrow ac-
count containing commercial and/or government securities, or (2) a recorded
covenant not to convey or encumber real estate.
Vicari, the apparent low bidder, submitted as its guarantee a bid bond naming
two individual sureties. Following bid opening, the agency, in reviewing the affi
davits of individual surety (Standard Form (SF) 28) included with Vicari's bond
determined that ownership and value of the sureties' stated assets were nol
clearly established. By letter dated July 21, 1989, the agency informed Vicar:
that reliable and verifiable supporting documentation had to be submittec
within 10 days, and that the escrow account specified in the GSA regulation in
corporated in the IFB would be one acceptable type of documentation. Thereaf
ter, by letters and telephone conversations, the agency advised Vicari of deli
ciencies in the information furnished, and Vicari attempted to correct the deli
ciencies.

One of the areas the agency deemed deficient concerned evidence of an escro'
account for one of the sureties. On August 10, the protester delivered an escro
agreement to the contracting officer and, although the parties disagree on cei
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tam specifics, the record shows that at least as of August 31, the agency had
advised Vicari that the escrow agreement as submitted was insufficient because
it provided in paragraph 27 that "this Escrow Agreement shall be governed by
the laws of Louisiana in all respects, including matters of construction, validity
and performance." The Hibernia Bank, the escrow agent, refused GSA's request
that this provision be deleted, agreeing only to modify the clause to affect only
potential disputes to which the bank was a party. GSA considered this modifica-
tion inadequate and thus determined that the surety had not sufficiently shown
that it had assets that would be available in the event of default, and rejected
Vicari as nonresponsible.

Federal Acquisition Regulation (FAR) 28.202-2(a) requires the contracting offi-
cer to determine the acceptability of individuals proposed as sureties, and states
that the information provided in the SF 28 is helpful in determining the net
worth of a proposed individual surety. The contracting officer is not limited to
consideration of the information in the SF 28, however, and may go beyond it
where necessary in making his decision. Transcontinental Enters., Inc., 66
Comp. Gen. 549 (1987), 87-2 CPD J 3. One way the agency may go beyond the SF
28 is to require pledges of assets from individual sureties, as authorized by
GSAR 528.202—71; this step assures that surety assets shown on the SF 28 will
be available to reimburse the government's costs in the event of a default. Ulti-
mately, the determination of an offeror's responsibility as it is affected by the
financial capabilities of offered individual sureties involves the exercise of sub-
jective business judgment, and we will not disturb such a determination unless
it is shown to be unreasonable. Eastern Maintenance Sen's., Inc., B—220395, Feb.
3, 1986, 86—1 CPD 11117.

Applying the above standard, we find that GSA's actions here were reasonable.
Specifically, it was proper for GSA to request supporting information establish-
ing the ownership and value of the sureties' claimed assets, and it was proper
for the agency to reject the escrow agreement Vicari furnished to satisfy this
requirement based on the qualifying language in paragraph 27.

In this regard, paragraph 27, even as modified, made the contract subject to the
laws of Louisiana rather than federal law, which governs contracts entered into
by the government. See Nationwide Roofing and Sheet Metal, Inc., 64 Comp.
Gen. 474 (1985), 85—1 CPD 11 454. Application of state law gives rise to the possi-
bility that the government's rights in case of default would be less than under
federal law. We have held that a bid guarantee containing similar qualifying
language as to applicable law that renders the government's rights uncertain
warrants rejecting a bid as nonresponsive. See generally Carolina Security
Patrol, Inc., B—236276, Oct. 5, 1989, 89—2 CPD 11 320.

Although here the issue is one of responsibility, the agency's concerns with the
qualifying language are just as valid. GSA is unfamiliar with the intricacies of
Louisiana law and was concerned with the possibility that its rights in a dispute
with the bank could be adjudicated differently than would be the case under
federal law; if GSA accepted the escrow agreement as an adequate pledge of
assets, it would be agreeing to subject the government's rights concerning the
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escrow assets to this uncertainty. GSA was not required to do so and thereby
possibly compromise the financial guarantee in support of which the pledge of
assets was requested in the first place.

Vicari argues that GSA afforded it an insufficient opportunity to come up with
an escrow agreement. We disagree. While, as indicated above, the parties dis-
pute the point at which GSA first advised Vicari that it wanted paragraph 27
deleted, GSA in mid-August furnished Vicari with a sample acceptable escrow
agreement, and on August 31 participated in a telephone conference with the
protester and the Hibernia Bank. During this conference, GSA clearly stated
that paragraph 27, even as modified, would likely be considered to render the
escrow unacceptable. We conclude that GSA gave Vicari ample opportunity to
develop an acceptable escrow agreement.
Accordingly, we find that the agency reasonably viewed one of Vicari's individ-
ual sureties as unacceptable, and thus properly rejected Vicari as nonresponsi-
ble.

The protest is denied.

B—237325, January 24, 1990
Procurement
Competitive Negotiation
• Best/final offers
U• Rejection
• MU Propriety
Where protester is given notice of agency's interpretation of government requirement during discus-
sions, agency properly rejected protester's offer as unacceptable for failing to meet requirement in
its best and final offer.

Procurement
Soclo-Economic Policies
• Small businesses
U U Competency certification
UUU Eligibility
• U U U Criteria
Where agency properly found a small business concern's offer to be technically unacceptable, with.
out questioning the offeror's ability to perform or any other traditional element of responsibility
agency is not required to refer its determination to exclude the concern's proposal to the Small
Business Administration under certificate of competency procedures.

Matter of: Environmental Technologies Group, Inc.
Environmental Technologies Group, Inc. (ETG), protests the award of a contract
to Nuclear Research Corporation (NRC) under request for proposals (RFP) No
DAABO7—89—R—P013, issued by the Department of the Army. The protestei
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argues that its proposal was improperly determined unacceptable. The protester
also contends that the agency should not have rejected its proposal without re-
ferring the matter to the Small Business Administration (SBA) under certificate
of competency (COC) procedures.

We deny the protest.
The agency issued the solicitation on April 11, 1989, as a 100 percent small busi-
ness set-aside for a 3—year, firm, fixed-priced contract for radiac sets, which
allow troops to detect and measure radiation from nuclear fall-out, including in-
stallation kits, spare parts and supporting data.' The solicitation provided for
award to the responsible offeror submitting the lowest priced technically accept-
able proposal. Production capability including manpower and quality assurance
were subfactors under the technical evaluation criteria.

The agency received six proposals on June 12 and found five of them to be sus-
ceptible of being made acceptable and therefore in the competitive range.
During written and oral discussions, the agency became concerned over the pro-
tester's plans to subcontract for 10 of 11 required circuit card assemblies. The
agency advised the protester that it was concerned about the quality implica-
tions of the protester's subcontracting plans, particularly as to how the protest-
er would insure that the subcontractor established the controls on work process-
es required by the quality standard, MIL-Q--9858A, as required by the RFP.
During discussions, the agency noted that the protester would only be doing
final assembly, inspection and packaging and requested the protester to "identi-
fy vendors, qualifIcations, ESD, parts control, configuration control and quality
program (flow down adherence to MIL-Q-9858A)." This question was submitted
in writing to the protester as a discussion question.

On September 6, the agency provided the offerors with a final list of ctscussion
items and requested them to submit best and final offers (BAFOs) no later than
September 13. At that time, the contracting officer again asked the protester to
"[p}rovide a concise explanation of how the identified companies were verified
to be in conformance with MIL-Q standards. Explain how ETG will monitor
schedule and MIL-Q conformance and enforce ETG & MIL standards at each
identified subcontractor."

The protester submitted a timely BAFO, in which it explained that Southwold,
Inc. in Taipei, Taiwan, would provide the 10 subcontracted circuit card assem-
blies; the protester declined to require its subcontractor to establish its own pro-
cedures equivalent to the requirements of MIL—Q—9858A but explained that
Southwold's quality assurance procedures did meet the less stringent require-
ments of MIL_I_45208A.2 The agency found that the protester's response prom-

'The radiac set may be used in a nuclear battlefield environment to establish safe operational limits, or to moni-
tor radiation where accidents involving nuclear materials have occurred. It is installed on combat vehicles.
2 MIL—I—45208A provides for an end product inspection quality system where defective parts are sorted from the
satisfactory parts. MIL—Q—9858A envisions a preventative quality system in which the manufacturing operatiüns
are controlled to prevent the production of defective parts. Paragraph 1.5 of MIL—Q—9858A states that the system's
requirements exceed those of MIL—I—45208A in that 'total conformance to contract requirements is obtained best
by controlling work operations, manufacturing proceeses as well as inspections and tests."
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ised nothing more than an end product inspection and provided no explanation
of how the protester planned to impose process controls and insure testing at
the vendor and subvendor level. The agency therefore rejected the protester's
proposal as technically unacceptable and made award to NRC, which had sub-
mitted the lowest technically acceptable offer on September 25. This protest fol-
lowed.

The protester argues that in finding ETG's best and final offer unacceptable be-
cause of its failure to impose MIL—Q—9858A on its subcontractors, the agency
applied unannounced evaluation criteria. The protester believes that the solici-
tation was at best ambiguous in informing offerors of the requirement that
MIL-Q-9858A flow down to subcontractors and that application of the
MIL—Q—9858A to subcontractors is not only contrary to historical practice by de-
fense agencies but also exceeds the agency's actual needs. The protester argues
that while MIL—I—45208 is not as rigorous as MIL—Q—9858A, it is rigorous
enough to meet those needs; furthermore, the protester has required its vendors
in many instances to meet requirements more stringent than MIL—Q—9858A im-
poses. The protester asserts that if its subcontractors are forced to follow
MIL—Q—9858A practices, they will be unable to offer items to the protester at
reasonable prices.

The RFP required MIL-Q-9858A be followed by the actual manufacturer of the
item. Thus, we think the agency reasonably interpreted the requirement as
being applicable to a subcontractor if that is who will manufacture the radiac
sets to be furnished under the contract. Moreover, the record shows that during
oral and written discussions, the protester was advised of the agency's view that
this quality assurance standard was to "flow down" to subcontractors used by
the offeror. This communication itself was sufficient to place the protester on
notice of the requirement. See Federal Electric International, Inc., B—232295.2,
Dec. 21, 1988, 88-2 CPD J 610. Therefore, even if there was a reasonable ques-
tion as to what the Army required of subcontractors prior to discussions, there
should have been none thereafter. Accordingly, we find that the agency could
properly evaluate subcontractor compliance with the required quality assurance
standard.

The protester also objects to the agency's finding its proposal technically unac-
ceptable because it proposed insufficient manhours. Since the protester's failure
to commit itself to meeting the agency's quality requirements provided a valid
basis for rejecting its proposal, we need not address the question of whether the
Army properly found the protester's proposal unacceptable in other areas. See
Digital Equipment Corp., 68 Comp. Gen. 708 (1989), 89—2 CPD jj 260.

Finally the protester argues that before rejecting its proposal, the agency must
refer the matter of its quality assurance procedures to the SBA. The protester
notes that the evaluation factors that formed a basis for its rejection were not
used to compare proposals, but as "go-no go" criteria; this, the protester argues,
makes them a matter of responsibility. The protester furthermore notes that
under Federal Acquisition Regulation 9.104-1(e) (FAC 84—18), quality assur-
ance measures are traditionally a matter of responsibility; an agency may not
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find a small business nonresponsible for award without referring the matter to
SBA under COC procedures.

We disagree that the agency's basis of rejection required referral to the SBA.
The record before us contains no evidence that the agency doubted the protest-
er's responsibility, that is, its general ability to meet quality control standards.
Rather, the record reflects the agency's concern that the protester had refused
to commit itself to meet quality assurance requirements which were a material
part of the solicitation. The record therefore clearly supports the agency's posi-
tion that the proposal's technical acceptability, not the firm's responsibility, was
at issue in the rejection of the protester's offer. In such circumstances, referral
to SBA is not required. TM Systems, Inc., B—236708, Dec. 21, 1989, 89—2 CPD

577.

The protest is denied.

B—236265.2, January 25, 1990
Procurement
Competitive Negotiation
• Discussion reopening• Propriety
Where awardee waits until after award to advise the government that certain of its proposed line
items do not meet the technical specifications required by the solicitation, if agency reopens discus-
sions to permit offeror to modify its proposal, it must conduct discussions with all offerors in the
competitive range.

Matter of: Federal Data Corporation
Federal Data Corporation protests award of an indefinite quantity/indefinite de-
livery contract to General Dynamics Corporation under request for proposals
(RFP) No. F19630—89—R—000]. issued by the Air Force Computer Acquisition
Center for computer hardware, software, maintenance, training, and data to
support the Strategic Air Command's Strategic War Planning Systems. Federal
Data contends that General Dynamics's contract should be terminated and that
negotiations should be reopened because General Dynamics failed to reveal,
prior to award, that it knew its proposal included noncompliant hardware and
because the Air Force is currently evaluating General Dynamics's proposed sub-
stitute hardware.
We sustain the protest.

The RFP required fixed prices for more than 260 contract line items plus
monthly maintenance prices for existing equipment. Proposals were evaluated,
in descending order of importance, in technical, management, and cost areas.
Award was to be made, based upon an integrated assessment of proposals, to
the offeror whose proposal was most advantageous to the government.
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Three offerors, including Federal Data and General Dynamics, submitted pro-
posals and, after initial technical evaluations, discussions were conducted with
all offerors. Once all matters raised in discussions were addressed by the offer-
ors, the Air Force requested the offerors to "acknowledge that all negotiation
issues are closed," and that they were in agreement with their respective draft
model contract and the government's cost reconciliation. After General Dynam-
ics and the other offerors so acknowledged, best and final offers (BAFOs) were
requested. This request advised each offeror that if its BAFO contained inad-
equately explained changes from its original proposal, such changes might
affect the adequacy of the proposal and could render it unacceptable. It further
advised that any technical revisions would not be subject to further discussions.
While conducting a "cost refinement" of its proposal in anticipation of submit-
ting its BAFO, General Dynamics discovered that it had made an error in its
technical proposal with regard to certain line items comprising a mass storage
subsystem. As originally proposed by General Dynamics, its subsystem would
meet the specifications, including a requirement for 100 gigabytes (Gbytes) of
automatically accessible storage, through use of 2 optical jukeboxes, 4 optical
disk drives, 40 optical disks, each with a capacity of 2.56 Gbytes, and a control-
ler.1 However, General Dynamics misinterpreted the manufacturer's technical
literature regarding the capacity of the optical disks which General Dynamics
had proposed. The literature in question indicated each "drive" had a 2.56
Gbytes capacity, which General Dynamics engineers interpreted to mean a 2.56
Gbyte disk media capacity. In actuality, each disk's capacity is only 1.28 Gbytes.
This misinterpretation resulted in a proposal which offered only half the equip-
ment necessary to meet those specifications. Apparently because of the ambigui-
ty of the technical literature submitted with General Dynamics's proposal, the
Air Force evaluators did not notice this error.

General Dynamics did not notify the Air Force of its error or revise its proposal
to correct the error because it believed from its acknowledgment of the draft
contract and the closure of discussions, as well as from the BAFO request letter,
that the Air Force had instituted a technical and communication "freeze" pre-
venting further revisions.
After evaluating the BAFOs, the Air Force awarded the contract to General Dy-
namics at a current dollar value of $165,553,887. Federal Data was the second
low offeror at $574,201,366 in current dollar value. Federal Data then filed a
protest with our Office alleging among other things that General Dynamics was
nonresponsible and was attempting to "buy in" with a below cost offer.
During the development of that protest, General Dynamics notified the Air
Force that it was unable to furnish the three storage subsystem line items con-
tained on a delivery order issued with the contract award, because of its error
regarding capacity. In a series of letters and meetings, General Dynamics ex-

'Optical jukeboxes are so named because they resemble in function a phonograph record player jukebox. Optica
disks are used for storage of information and information is retrieved by an automatic process which locates thf
proper disk, mounts it on a disk drive (if not already mounted), reads the information sought, and transfers i
elsewhere in the system.
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plained its error and sought to substitute a different subsystem than that origi-
nally proposed, for the approximately 15 line items affected. The substitute so-
lution was necessary, according to General Dynamics, because merely doubling
the capacity of the original equipment would exceed the maximum size specifi-
cations set forth in the RFP.2 The Air Force has not yet completed its evalua-
tion of the substitute subsystem in part because the optical disk drives are pro-
duced by the Toshiba Corporation and, under applicable law and regulations,
Toshiba products may only be used in limited circumstances. See Section 2443,
Multilateral Export Control Enhancement Amendments Act, Pub. L. 100-418,
50 U.S.C. App. 2410a note, 50 U.S.C.A. App. 2410a (West Supp. 1989); Federal
Acquisition Regulation 52.225—12 and 52.225—13 (FAC 8446).

Upon learning of General Dynamics's proposed substitution and of the Air
Force's ongoing evaluation, Federal Data withdrew its original protest and filed
the instant protest. Federal Data now contends that negotiations should be re-
opened due to General Dynamics's misrepresentation in failing to disclose its
error prior to submitting its BAFO, and due to the Air Force's post-award dis-
cussions with, and waiver of the delivery schedule for, General Dynamics. In
particular, Federal Data argues that it was prejudiced, since in a subsequent
round of discussions, it would have lowered its price and General Dynamics
likely would have raised its price.
It is plain that General Dynamics submitted a proposal that failed to meet man-
datory specifications of the RFP, that acceptance of such a proposal is improper,
and that the protracted discussions currently being conducted with General Dy-
namics are for the purpose of giving General Dynamics the opportunity to make
its proposal acceptable. The conduct of discussions with one offeror requires
that discussions be conducted with all offerors within the competitive range, in-
cluding an opportunity to submit revised offers. 10 U.S.C. 2305(b)(4) (1988); Mo-
torola, Inc., 66 Comp. Gen. 519 (1987), 87—1 CPD ¶ 604. This rule applies even
where discussions are reopened after an initial selection is made, including
where the post-selection negotiations do not directly affect the offerors' relative
standing, because all offerors are entitled to equal treatment and an opportuni-
ty to revise their proposals. PRC Information Sciences Co., 56 Comp. Gen. 768,
77—2 CPD 1111. Here, since the Air Force is conducting discussions with General
Dynamics, it must also conduct discussions with any other offerors in the com-
petitive range and allow them to revise their proposals if they so desire. Since
the Air Force is conducting discussions only with General Dynamics, we sustain
the protest.
In reaching this conclusion, we recognize that the Air Force argues that its dis-
cussions with General Dynamics are a matter of contract administration and
not for review by our Office. The Air Force is correct that normally we do not
review matters of contract administration. See William B. Hackett & Assocs.,
Inc., B—232799, Jan. 18, 1989, 89—1 CPD ¶ 46. However, since the error in Gener-
al Dynamics's proposal was known to it prior to submission of its BAFO, and

Z As the Air Force has continued its evaluation of the substitute subsystem, General Dynamics has continued to
seek a solution using the originally proposed equipment in a smaller configuration.
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the agency's post-award communications with General Dynamics concern its
proposed approach for correcting the error and for meeting mandatory specifica-
tions, we believe what is occurring here is more appropriately viewed as re-
opened discussions with an offeror for the purpose of making its proposal ac-
ceptable, rather than as simply a matter of contract administration.

In light of our decision, we will not consider what prejudice may have accrued
to Federal Data from the apparent waiver of the contract delivery schedule. We
also will not consider the acceptability of General Dynamics's substitute subsys-
tem containing Toshiba products. Since compliance with applicable law and reg-
ulations is a matter for the Air Force to consider in its evaluation of General
Dynamics's proposal and it has not yet made that determination, our consider-
ation of the issue would be premature.

We recommend that the Air Force reopen discussions with all offerors in the
competitive range and obtain another round of BAFOs. We also find that Feder-
al Data is entitled to the costs of filing and pursuing this protest. 4 C.F.R.

21.6(d)(1) (1989).

The protest is sustained.

B—230078.2, B—230079.2, January 26, 1990
Procurement
Bid Protests
• GAO procedures
•U Preparation costs
Procurement
Competitive Negotiation
• Offers
• Preparation costs
Protester awarded costs in connection with successful protest is entitled to reimbursement for pro-
posal preparation and protest costs incurred or initially paid by prospective subcontractor, where
the costs were incurred by the subcontractor acting in concert with and on behalf of offeror and
offeror has agreed to reimburse to subcontractor the amount ultimately recovered from the govern-
ment.

Procurement
Bid Protests
• GAO procedures
•• Preparation costs
Where claim for costs of proposal preparation and of filing and pursuing protests is not adequately
documented, claimant is not entitled to recovery.
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Matter of: TMC, Inc—Claim for Costs
TMC, Inc., requests that the General Accounting Office (GAO) determine the
amount it is entitled to recover from the United States Department of Agricul-
ture (USDA) for proposal preparation costs and the costs of filing and pursuing
its protest under request for proposals (RFP) Nos. 1-M-APHIS-88 and 2—M-
APHIS-88, issued by USDA for the acquisition of inactive dried yeast.

We determine, as discussed below, that TMC is entitled to recover $19,102.09 for
its cost of proposal preparation and filing and pursuing its protest.

Background

In TMC, Inc., B—230078, B—230079, May 24, 1988, 88—1 CPD ¶492, we sustained
TMC's protest against award to another offeror and found it entitled to recover
the costs of preparing its proposal and of filing and pursuing the protest, includ-
ing attorneys' fees. In the claim submitted to the USDA, TMC claimed costs
paid or incurred by TMC's selected subcontractor, the Lake States Yeast Divi-
sion of Rhinelander Paper Company (Lake States), as well as costs that were
paid or incurred by TMC. Specifically, TMC stated that the proposal prepara-
tion costs consisted of TMC's costs for direct labor and telephone calls, amount-
ing to $735.00, and Lake States's costs for product samples, freight, and special
sample preparation, amounting to $2,029.86. TMC stated that the protest costs
consisted of TMC's costs for direct labor, travel expenses, telephone calls, office
supplies, and postage, amounting to $2,259.00, and Lake States's costs for direct
labor, travel expenses and attorneys' fees, amounting to $18,542.73. The total
costs claimed by TMC amounted to $23,566.59.

USDA determined that only the portion of the claimed costs paid by TMC were
allowable, that is, $2,994, and that the remainder of the claim, $20,572.59,
should be disallowed. It is USDA's position that the remainder of the claimed
costs are not properly due TMC since they were incurred and paid, not by TMC,
but by Lake States. Since Lake States, as a subcontractor, and not a prospective
offeror, lacked standing to protest, USDA believes TMC is unable to recover the
costs Lake States incurred in connection with the procurement and protest.

Arguments

TMC maintains it should be permitted to recover all of its and Lake States's
costs incurred in connection with proposal preparation and pursuing the pro-
test. In this regard, TMC explains it had a long-standing "teaming arrange-
ment" with Lake States, pursuant to which TMC and Lake States shared the
responsibility for submitting offers and filing and pursuing protests. TMC was
responsible for preparing and submitting bids, while Lake States was responsi-
ble for preparing and submitting yeast samples and any required. technical in-
formation, and each party initially bore the expense of performing its respective
role. Although TMC alone signed the offers, it indicated in its proposals that the
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contracts would be performed at Lake States's facilities. Likewise, while the
protest was brought in the name of TMC, both firms appeared at a bid protest
conference and, according to TMC, both participated in developing protest argu-
ments. TMC states that while each firm bore its own costs, "Lake States agreed
to reimburse TMC its attorneys' fees to the extent they were not recovered from
USDA, and in fact Lake States paid those fees directly."

Analysis

We find that the protest costs and proposal preparation costs incurred by Lake
States generally are recoverable by TMC under this claim.

Under the Competition in Contracting Act of 1984 (CICA), 31 U.S.C. 3554(c)(1)
(Supp. V 1987), where our Office determines that the award of a contract does
not comply with statute or regulation, we may declare "an appropriate interest-
ed party" to be entitled to the costs of filing and pursuing the protest, including
reasonable attorneys' fees, and of bid and proposal preparation. Our Bid Protest
Regulations define "interested party" for the purpose of filing a protest as "an
actual or prospective bidder or offeror whose direct economic interest would be
affected by the award of a contract or by the failure to award a contract." 4
C.F.R. 21.0(a) and 21.6(d) (1989). We have recognized that the recovery of pro-
test costs is allowed in order to relieve parties with valid claims of the burden of
vindicating the public interests which Congress seeks to promote. See Hydro Re-
search Science, Inc.—Claim for Costs, 68 Comp. Gen. 506 (1989), 89—1 CPD ¶572.

Protest Costs

Here, clearly documented costs were in fact incurred in pursuit of a meritorious
protest against an improper award. Although most of these costs were paid by
Lake States, the proposed subcontractor (and as such not an interested party
eligible under our Bid Protest Regulations to protest in its own right, Nasatka
Barrier, Inc., B—234371, B—234378, Mar. 31, 1989, 89—1 CPD iT349), this is not a
case where the costs were incurred by a potential subcontractor acting inde-
pendently of the interested party, TMC, the actual or prospective offeror.
Rather, we find the record supports TMC's position that the costs were incurred
by Lake States acting in concert with and on behalf of TMC in order to provide
TMC with legal representation and technical assistance in the development ol
its protest arguments. Furthermore, the record indicates that TMC has agreed
to reimburse Great Lakes the costs it incurred in pursuit of TMC's protest wher
TMC recovers payment from the government; thus, this is not a case wherE
TMC might become unjustly enriched by recovering costs it did not incur.

In these circumstances, we believe the purpose of the statutory provision allow
ing recovery of protest costs—to relieve parties with valid claims of the burder
of vindicating the public interest—is best effectuated by finding TMC entitled t
recover those protest costs incurred or initially paid by Lake States in conceri
with and on behalf of TMC.
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Proposal Preparation

While we generally would not view the costs incurred by a mere potential sub-
contractor in preparing a quotation to be recoverable by a successful protester
as part of its proposal preparation costs, this is not the situation here. Just as
we found that TMC and Lake States acted in concert in pursuing the protest,
the record establishes that Lake States's relationship with TMC was more than
that of only a potential subcontractor. In this regard, Lake States did not
merely provide TMC with a quotation for certain work under the solicitations,
but rather participated fully in the proposal process by submitting the required
samples to the agency on behalf of TMC (indeed, it is the costs associated with
these samples that comprise Lake States's portion of the claimed proposal prep-
aration costs). In addition, TMC in its proposals designated Lake States's facility
as the place of performance, and the agency advises us that TMC has previously
acted as Lake States's dealer, supplying the government with Lake States prod-
ucts, and that it understood TMC to be offering Lake States yeast here. In these
circumstances, we view Lake States's proposal preparation costs to have been
incurred as part of a joint effort with TMC, and thus as recoverable by TMC
under this claim.

Lack of Documentation

We find, however, that TMC has not established its entitlement to recover cer-
tain of the costs claimed to have been incurred by it and Lake States. Notwith-
standing the agency's request to TMC for documentation of Lake States's
claimed costs for direct labor ($1,470.50 for 50 hours of labor) by a Lake States
employee in pursuing the protest, we note that TMC has provided no documen-
tation in support of its claim in this regard. Likewise, although the USDA does
not challenge TMC's claim of $2,994 as the costs TMC itself incurred in prepar-
ing its proposals and pursuing the protest, we note that TMC also has provided
no documentation in support of this aspect of its claim. Notwithstanding the
agency's initial request to TMC for an "itemized account" of its costs and the
agency's subsequent requests for documentation of TMC's claimed costs for
direct labor ($2,600 for 52 hours of labor by a TMC vice president), and tele-
phone calls ($143), TMC has failed to provide any evidence to establish the
amounts claimed, for what specific purposes these claimed expenses were in-
curred, or how they relate to the protests. It appears to be TMC's position that
either supporting documents "do not exist" or, in the case of telephone ex-
penses, are "not readily available."

The burden is on the protester to submit sufficient evidence to support its
claim, and that burden is not met by unsupported statements that the costs
have been incurred. Hydro Research Science, Inc. —Claim for Costs, 68 Comp.
Gen. 506, supra. Although we recognize that the requirement for documentation
may sometimes entail certain practical difficulties, we do not consider it unrea-
sonable to require a protester to document in some detail the amount and pur-
poses of the claimed effort by a senior employee; to establish that the claimed

Page 156 (69 Comp. Gen.)



hourly rate reflects the employee's usual rate of compensation plus reasonable
overhead and fringe benefits, see generally Ultraviolet Purification Sys., Inc. —
Claim for Bid Protest Costs, B—226941.3, Apr. 13, 1989, 89—1 CPD 11376; or to pro-
vide such customary and usual business records as telephone bills, hotel bills,
credit card receipts, and canceled checks. Although we recognize that TMC nec-
essarily incurred some costs in preparing its proposals and pursuing its protest,
we do not think that a protester's recovery of such costs should be based on
speculation by our Office as to the reasonableness of the claim. See generall)
Patio Pools of Sierra Vista, Inc.—Claim for Costs, 68 Comp. Gen. 383 (1989), 89—1
CPD374.
Based on the foregoing, $1,470.50 of Lake States's protest costs, as well as TMC'
claimed $2,259 in protest costs and $735 in proposal preparation costs, have not
been established on the record before us, and thus are disallowed. To the extent
documentation establishing its own claimed costs becomes available, it shoulc
be presented to USDA for its consideration.

Conclusion

TMC's claim thus is allowed in the amount of $19,102.09 ($18,542.73 in protes
costs, $559.36 in proposal preparation costs).

B—233404.2, January 26, 1990
Military Personnel
Pay
• Survivor benefits
• Annuity payments
•UU Offset
••• Social security
When a widow's Survivor Benefit Plan annuity is reduced because she receives social security ben
fits based on her husband's lifetime earnings, the reduction cannot exceed the amount she actual:
receives from Social Security.

Matter of: Barbara Schiech—Social Security Offset from SBP
We are asked whether the social security offset against a Survivor Benefit Pla
(SBP) annuity should be reduced when the offset exceeds the beneficiary
actual social security entitlement. 1 For the following reasons the offset must I
reduced.
Rear Admiral Walter F. Schlech retired from active duty on July 1, 1970. Aft
SBP was enacted, he elected full spouse-only coverage for his wife, Barbai

This request for an advance decision from the Disbursing Officer of the Navy Finance Center in Cleveland v
forwarded to us by the Department of Defense Military Pay and Allowance Committee. The Committee assigr
number Do-N-1486 to their submission.
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Schiech. Admiral Schlech died January 25, 1985; and Mrs. Schiech immediately
began receiving an SBP annuity. Apparently, Mrs. Schiech also began receiving
widow's social security benefits in November 1985. When she reached age 62 in
November 1987, her SBP annuity became subject to a social security offset re-
quired by the law.
Admiral Schiech began receiving reduced social security benefits at age 62. As a
result Mrs. Schlech, whose social security benefit is based entirely on her hus-
band's earnings, receives reduced social security benefits. Additionally, the
social security benefits payable to Mrs. Schlech are further reduced because of
her election to receive the widow's benefit prior to the time she reached full
retirement age. The Navy computed her offset using the unreduced benefit
amount. The offset was then adjusted to reflect Admiral Schlech's reduced
social security benefits. However, since Mrs. Schlech received social security
benefits prior to full retirement age a further reduction in those benefits was
required. As a result the SBP offset is greater than the social security benefits
she receives. She contends that the offset should not exceed her actual social
security benefit.
In 1972 Congress established SBP (10 U.S.C. 1447—1455) to complement the
social security benefits of surviving military dependents. Under the plan a re-
tired member may elect to provide an annuity for his dependents. The member
accepts a reduced amount of retired pay during his life, and upon his death an
annuity is payable to the eligible survivor. However, when the survivor is eligi-
ble for social security benefits based on the member's military service in addi-
tion to the SBP annuity, a deduction of an amount equal to the social security
benefit is made from the SBP annuity. 10 U.S.C. 1451. 2

We addressed the offset issue in Dora M Lambert, 62 Comp. Gen. 471 (1983),
which dealt with a widow who received reduced social security benefits because
her husband had received social security benefits before he reached age 65. In
that decision, we noted that a widow's offset should be calculated so as not to
exceed the amount of social security benefit she actually receives. We based our
decision on the legislative history of the law, which shows that the offset provi-
sion was not intended to reduce the survivor's combined social security benefit
and SBP annuity to less than 55 percent of the member's retired pay. By reduc-
ing the SBP annuity by more than the widow's actual social security benefit the
combined benefit may be reduced to less than 55 percent of the member's re-
tired pay. 62 Comp. Gen. at 472-73.

A related case, Lucille Eaton, 65 Comp. Gen. 813 (1986), dealt with a widow who
received reduced social security benefits because she applied for social security

We note that in amending 10 U.S.C. 1451 through legislation contained in Public Law 99—145, 711, November
8, 1985, 99 Stat. 583, 666, Congress eliminated the social security offset and established a two-tier system under
which the survivor would receive 55 percent of retired pay before age 62 and 35 percent thereafter in recognition
of entitlement to social security. See HR. Rep. No. 81, 99th Cong., 1st Sess. 251, reprinted in 1985 U.S. Code Cong.
& Ad. News 472, 527-528. Provision was made, however, to retain the social security offset for persons who, like
Mrs. Schiech, were eligible Plan beneficiaries on October 1, 1985, if that were advantageous to them. See 10 U.S.C.

1451(e) (1988).
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before she reached age 62. For similar reasons, we said in that decision that a
SBP offset may not exceed the amount of social security benefit the survivor
actually receives.

In the present situation, the fact that Mrs. Schlech's social security benefit is
subject to reduction because both she and her husband began receiving Social
Security benefits before full eligibility age does not change our decision that a
widow's offset may not exceed the amount of social security she actually re-
ceives.

Accordingly, Mrs. Schlech's SEP annuity should be adjusted, effective Novem-
ber 1987, so that the offset does not exceed her actual social security benefit.

B-233841, January 26, 1990 ..

Civilian Personnel
Travel
• Lodging
• Reimbursement
• IN Government quarters
• I IN Availability
Defense Department civilian employee on temporary duty who left government quarters which she
considered inadequate and moved into commercial lodgings may not be reimbursed her commercial
lodging costs where installation officials determined that the government quarters were adequate
and therefore declined to issue a statement of non-availability pursuant to 2 JTR para. C1055. GAO
will not substitute its judgment for that of officials who are responsible for determining adequacy of
government quarters absent clear evidence that their determination was arbitrary or unreasonable.

Matter of: Shirley Oliveira-4eimburgement for Commercial Lodgings
Ms. Shirley Oliveira, a civilian employee of the Defense Logistics Agency, De-
partment of Defense, was assigned to temporary duty to attend a training
course conducted at a government installation, the Defense Electronic Supply
Center (DESC) in Dayton, Ohio from February 29 through March 11, 1988. Gov-
ernment quarters were reserved for Ms. Oliveira at the DESC. From Sunday,
February 28, until the morning of Wednesday, March 2, the heat and hot water
in Ms. Oliveira's quarters went. off several times and repairs had to be made.
Ms. Oliveira also had difficulty with the maid service at the government quar-
ters. When Ms. Oliveira complained to officials at the DESC installation about
her government quarters, they advised her that, while she was free to leave,
they would not issue a statement that the quarters were inadequate and there•
fore unavailable.

On the morning of March 2, Ms. Oliweira called her supervisor at her perma
nent duty station to advise him of the conditions she was experiencing. Basec
on the conditions she described, he instructed her to secure hotel accommoda
tions. Shortly after 11 a.m. on March 2 Ms. Oliveira vacated the governmenl
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quarters and checked into a hotel. Evidently the heat and hot water were re-
stored to the government quarters on the afternoon of March 2.

As a result of annual appropriation limitations implemented by para. C1055 of
Volume II, Joint Travel Regulations (JTR), civilian employees of the Defense
Department on temporary duty may not be reimbursed for commercial lodging
costs if adequate government quarters are available but not used. The general
rule is that unless the employee can produce a statement of non-availability of
government quarters, as prescribed by para. C1055 of the JTR, it is assumed
that adequate government quarters were available; therefore, reimbursement
for commercial quarters is not allowed. See Henry L. Huffmann, Jr., B-225082,
Sept. 3, 1987, and cases cited. The determination of whether adequate govern-
ment quarters are available is entrusted to officials at the installation where
the quarters are located, not the supervisor at an employee's permanent duty
station, and our Office will not substitute its judgment as to the adequacy of
government quarters for that of the installation officials. Jerry Cardinal,
B—191297, Aug. 2, 1979; Ronald Miele, B—192271, Nov. 8, 1978.

It appears in the instant case that the government quarters provided to Ms. Oh-
veira were deficient during the several days she stayed there due to the periodic
loss of heat and hot water. Had these conditions persisted, they may well have
provided a basis for a determination that the government quarters were inad-
equate. However, it is undisputed that the heat and hot water problems were
remedied on the same day that Ms. Ohiveira vacated her government quarters.
Ms. Oliveira's other complaint was that adequate linens were not available at
the government quarters and that daily maid service was not provided. Howev-
er, the DESC officials state that adequate linen was available and that maid
service was provided every other day. In these circumstances, we do not believe
that the refusal of the DESC officials to issue a statement of nonavailability to
Ms. Oliveira at the time she relocated to commercial lodgings was arbitrary or
unreasonable.

Finally, the fact that Ms. Oliveira's supervisor at her permanent duty station
instructed her to seek commercial lodgings does not provide a basis for conclud-
ing that the government quarters were inadequate. As noted previously, the de-
termination as to the adequacy of the government quarters is the responsibility
of officials at the installation concerned. In any event, the record contains a
statement by Ms. Oliveira's supervisor that his instructions were based solely
on her account of the conditions at her government quarters and that he did
not know the government quarters had been repaired on the day that she left
those quarters.

In view of the foregoing, we conclude that the DESC officials acted reasonably
in declining to issue a statement of non-availability to Ms. Oliveira. According-
ly, her claim for commercial lodgings may not be allowed.
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B—237054, January 29, 1990
Procurement
Competitive Negotiation
• Contract awards
• S Administrative discretion
• US Cost/technical tradeoffs
US U U Technical superiority
Procuring agency made a proper cost/technical analysis in determining to make award to a higher
technically rated, higher cost offeror over protester's significantly lower rated, lower cost proposal
where the record shows that the agency reasonably found that the protester's low cost approach
may not allow for the quality of work and personnel contemplated by the solicitation as indicated
by the protester's entry level labor rates and excessive hours proposed to accomplish the sample
task.

Matter of: EER Systems Corporation
EER Systems Corporation protests the award of a contract to SFA, Inc., Freder-
ick Manufacturing Division, under request for proposals (RFP) No.
DAADO5-88-R--5227, issued by the U.S. Army Aberdeen Proving Ground Sup-
port Activity, Department of the Army. The RFP contemplated award of a cost-
plus-fixed-fee contract to provide engineering and technical supporting tasks for
instrumentation development for a base year plus 2 option years. EER protests
that the award was not consistent with the RFP evaluation criteria. EER con-
tends that cost and technical factors have equal weight under the RFP, and that
EER should have been selected for award as the low acceptable offeror.

We deny the protest.
The RFP provides that "the government will select for award that proposal of-
fering the best value for the Government with equal consideration given to each
evaluation factor and subfactor." The evaluation factors listed in the RFP are:
(1) qualification of personnel, (2) adequacy of facilities and equipment, (3) offer-
or's response to the sample task, and (4) geographic locations. The evaluation
subfactors are listed as: (1) experience, (2) staffing, (3) facilities, (4)
management/organizational approach, and (5) quality of services. The RFP also
states that to receive consideration for award an offer must be rated acceptable
for each factor and subfactor, and that in order to determine whether each
factor or subfactor is acceptable the proposals must demonstrate: (1) under
standing of the technical requirements and the means required to fulfill thE
technical requirements; (2) completeness of the offeror's analysis of each factrn
and subfactor; and (3) feasibility of performance to all the terms and conditiom
of the offer within the total cost proposed by the offeror. Finally, the RFP statei
that proposals will be evaluated on a cost realism basis to evaluate the prospec
tive contractor's understanding of the scope of work and his ability to organiz
and perform the proposed contract. Cost is not otherwise mentioned in the eval
uation criteria.
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The Army received eight proposals and five were included in the competitive
range with EER's proposal having the lowest rating of the five. Discussions
were held with the technically acceptable offerors, and best and final offers
(BAFOs) were received. The record shows that a cost and
quantitative/qualitative analysis, and a best value analysis were performed on
the BAFOs. SFA received a final technical score of 96 compared to EER's score
of 74.' EER's final evaluated cost proposal for the base year and 2 option years
was the lowest at $7,175,830, as compared with SFA's proposal of $8,364,401.2
SFA was selected for award on September 13, 1989.

Our Office has consistently held that agency officials have broad discretion in
determining the manner and extent to which they will make use of the techni-
cal and cost evaluation results and, therefore, agency decisions regarding
cost/technical tradeoffs are subject only to the tests of rationality and consisten-
cy with the established evaluation factors. Encon Management Inc., B—234679,
June 23, 1989, 89—1 CPD ii 595.

Here, as shown in the source selection documentation, the Army specifically
found that while EER proposed significantly lower costs, these possible cost sav-
ings were outweighed by SFA's 22 point technical advantage. The Army deter-
mined that SFA's technical advantage was in the areas of qualified personnel—=-
where EER's less qualified personnel could have detrimental impact on contract
performance—and the sample task, where EER proposed significantly more
labor hours than the government estimate.3

The Army also concluded that even though EER proposed the lowest cost, it
may not provide the lowest cost to the government due to its inefficiency and
less qualified personnel. In this regard, we have consistently found that where a
cost reimbursement contract is to be awarded, the offerors' proposed estimated
costs of performance should not be considered as controlling, since they may not
provide valid indications of the actual costs which the government is, within
certain limits, required to pay. Bendix Field Eng'g Corp., B-230076, May 4, 1988,
88—1 CPD 11 437.

The record confirms that the proposal evaluation board, from the submission of
initial proposals, was concerned about the low cost of EER's offer because it con-
tained "entry level" labor rates, which made the agency question whether EER
could deliver quality personnel and work as demanded by the contract. This
concern about the possible high cost and lack of efficiency of EER was rein-
forced by EER's response to the sample task which included 36 percent more

The other three offerors received technical scores of 98, 96, and 82.
2 The protester contends that the Army improperly evaluated the cost of this RFP work only upon the base year
costs and not upon the base year and option year costs as provided in the solicitation. However, the record estab-
lishes that proposals were evaluated based on the cost of the base year plus the option years.
'To the extent that EER contests the details of the technical evaluation of its proposal in its comments to the
agency report, these objections are untimely under our Bid Protest Regulations. In this regard, a protest must be
filed within 10 working days after the basis of the protest is known or should have been known. 4 C.F.R.

21.2(a)(2) (1989). Where a protester initially files a timely protest and later supplements it with new and inde-
pendent grounds of protest, the latter raised allegations must independently satisfy the timeliness requirements,
since our Regulations do not contemplate the unwarranted piecemeal presentation or development of protest
issues. Id.; Joseph L. Dc Clerk & Assoc., Inc., B-233166.3, Apr. 6, 1989, 89-1 CPD 11 357.
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labor than the government estimate.4 During discussions, these concerns were
expressly brought to EER's attention. However, EER only made minor adjust-
ments in the hours in the sample task proposal. Additionally, EER included the
following paragraph in response to the agency's concerns, which EER stated ap-
plied to its overall proposal and specifically to the labor assignment and the
sample task:
The persons identified by name in our sample task are presently at EER Systems. These individuals
are available and are intended to provide an overview and review function for the work being per-
formed under this sample task. The labor rates identified in the cost proposal reflect the rates of the
individual who will be performing the day-to-day work.

The Army reasonably interpreted EER's response to mean that EER's proposal
contained no commitment of actual personnel who would be performing the
day-to-day tasks of the contract. This statement reinforced the agency's concern
that EER could not deliver that quality of work and personnel required to suc-
cessfully accomplish the contract work. Consequently, the Army reasonably con-
cluded that EER's proposed costs were unrealistically low. The Army deter-
mined that any cost savings alleged by EER were speculative at best, and that
there was a significant risk that EER would not be able to provide uninterrupt-
ed high quality work and remain cost effective.

Moreover, contrary to EER's contentions, this evaluation gave the consideration
to cost that was contemplated by the RFP. In this regard, the concern for cost
realism was pervasive in all aspects of the RFP evaluation criteria and subcri-
teria. Notwithstanding the Army's concern about EER's low costs expressed
during discussions, EER persisted with its low cost approach. Under the circum-
stances, and given the agency's well documented cost/technical tradeoff analy-
sis, we conclude that the Army gave appropriate weight to cost in accordance
with the RFP evaluation criteria.

We also do not agree with EER's "alternative" argument that award was re-
quired to be made to the low cost technically acceptable offeror under this RFP.
While it is true that the RFP stated that proposals would be rated acceptable or
unacceptable under each evaluation criteria and subcriteria, this does not mean
the award selection must be based on low proposed cost, particularly in view ol
the fact that the RFP does not state this to be the award selection basis. WE
think the listing of the criteria's relative weight and the statement that thE
award would be based on the best value to the government indicates that thE
RFP contemplated a relative rating of the technical proposals based on thc
stated evaluation criteria, and the record indicates that the award selection wa
made in accordance with the RFP evaluation scheme.

The protest is denied.

This should be compared with awardee's 4 percent variance from government estimate.

Page 163 (69 Comp. Cen,



B—237245, et al., January 29, 1990
- - - -

Procurement
Seated Bidding
• Contract awards
UN Propriety•U U Performance specifications
•U•U Waiver
Protest that bidder's proposed roofing system did not satisfy a solicitation requirement that the roof
have a Class A fire rating is denied where record indicates that the roofing system in fact satisfied
the requirement.

Matter of: Perrill Construction, Inc.
Perrill Construction, Inc., protests the Army's award of three contracts to O.V.
Campbell & Sons Industries, Inc., under invitation for bids (IFB) Nos.
DAEA18—89—B—0017, DAEA18—89—B—0021, and DAEA—89—B--0025, for reroofing
various units of government housing at Fort Huachuca, Arizona. Perrill con-
tends that Campbell's bids should have been rejected for failure to satisfy a re-
quirement concerning the fire rating of the proposed roofing system.
We deny the protests.
Each of the IFBs called for a built-up roofing system, consisting basically of un-
derlayment, insulation, roofing membrane, and aggregate (gravel) surfacing.
With respect to the gravel cover to be applied over the membrane, the solicita-
tions specified a maximum weight of 450 pounds per 100 square feet. Further,
the IFBs required the roofing system to have a Class A fire rating. Each IFB
required submission with bids of a certification, executed by the manufacturer,
identifying the offered system, and certifying that: (1) it had reviewed the speci-
fications for the required built-up roofing system; (2) the system identified in
the certification was suitable for use with the roof system construction required
for the project as it relates to normal wear and tear; (8) the bidder is a licensed
applicator of the manufacturer's roofing system able to obtain its 15—year war-
ranty; and (4) the system was in fact subject to a material and workmanship
warranty for 15 years. Finally, the IFBs required that test reports be submitted
from an independent testing laboratory attesting that the identified roofing
system met all specifications, including the specified Class A fire rating.

Perrill asserts that the roofing system identified in Campbell's certification did
not meet the IFB requirement for a Class A fire rating; Perrill maintains that
the test report provided by Campbell prior to award indicated that its proposed
roof, in order to achieve a Class A rating, requires the use of 500 pounds of
gravel per 100 square feet of roofing membrane, an amount that exceeds the
permissible maximum specified in the IFBs by 50 pounds.

We find that Campbell's roofing system met the fire rating requirement. As re-
quired by the IFBs, Campbell submitted with its bid the certification that its
proposed roofing system met all IFB requirements, and there is nothing on the
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face of the information furnished with the certification, or in the rest of the bid,
indicating that the offered roofing system will not satisfy the fire rating re-
quirement. See Westec Air, Inc., B—230724, July 18, 1988, 88—2 CPD jj 59. Fur-
ther, in confirmation that Campbell's roofing system met this requirement, the
Army has provided an Underwriters' Laboratories test report, completed shortly
after the protests were filed, indicating full compliance of Campbell's proposed
roofing system with all of the specifications at issue here. The roof, according to
the report, received a Class A rating with only 400 pounds of gravel, 50 pounds
less than the maximum permitted by the IFBs.

Perrill maintains that the IFBs required that an independent laboratory attest
to compliance with the Class A fire rating standards prior to award, and that
the postaward test data is insufficient. We disagree. The IFBs did require the
submission of satisfactory fire rating test reports, but nowhere indicated that
the reports had to be submitted with the bids or as a precondition of award.
Rather, each IFB, at Section C-5, Paragraph 7, provided that,
[F]ollowing application of flood coat, 400 to 450 pounds of aggregate per 100 square feet shall be
placed in a manner so as to form a continuous compact embedded overlay. Completed roof system
shall have a Class A fire rating. . . which shall be verified by an independent laboratory and sub-
mitted to the Contracting Officer. (Italic added.)

This language indicates that the agency required the test reports, not as a pre-
condition of award, but as a confirmation of that the installed system actually
met the Class A rating requirement. The Army's reference to the test report
after award here was merely an attempt to determine the accuracy of Camp-
bell's bid certification prior to performance; the report in fact indicated that the
system met the fire rating requirement, as Campbell had certified. See generally
GEBE Gebaeude und Betriebstechnik, GmbH, B—231048, July 7, 1988, 88—2 CPD
11 20.

The protests are denied.

B—237282, January 29, 1990
Procurement
Soclo-Economic Policies
• Preferred products/services
•• Domestic products
•UU Construction contracts
Under a construction contract, elevator dispatching system which is to be incorporated into the
building constitutes construction material under the Buy American Act. Therefore, awardee's for.
eign made group overlay controls, as components of the system, do not violate the act's prohibition
against the use of foreign construction material.
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Procurement
Competitive Negotiation
• Contract awards
• U Administrative discretion
• UU Cost/technical tradeoffs
•UU U Technical superiority
Award to higher priced, higher technically rated offeror is not objectionable where technical consid-
erations outweighed cost in solicitation's award criteria, and the agency reasonably concluded that
the awardee's superior proposal provided the best overall value.

Matter of: Mid-American Elevator Co., Inc.
Mid-American Elevator Co., Inc., protests the award of a contract to Armor Ele-
vator Company, Inc., under request for proposals (RFP) No. 89-B—15, issued by
the United States Railroad Retirement Board (RRB), for elevator modernization.
Mid-American contends that Armor's proposal does not meet the Buy American
Act provisions in the solicitation and that Mid-American should have received
the award based on its lower priced proposal.

We deny the protest.
The RFP solicited proposals for renovating and placing in service two passenger
elevators and replacing the existing elevator dispatching system for the bank of
eight elevators. The RFP evaluation formula noted that technical factors had
twice the weight of price. Technical proposals were to be evaluated under two
major factors, technical capabilities and equipment, and experience and qualifi-
cations. Each of these factors consisted of several subfactors.

After discussions were held with all offerors, award was made to Armor on Sep-
tember 28, 1989, at a price of $702,000. Mid-American's best and final offer was
$678,312. Armor received a final technical score of 200 and Mid-American's
technical score was 182.22 points. The total weighted point score for both techni-
cal and price for Armor was 296.63 and 282.22 for Mid-American.

Mid-American's first basis of protest is that Armor proposes to furnish group
overlay controls, which are a part of the elevator dispatching system, made in
Finland. The protester argues that these controls are a separate article and
exceed the 50 percent cost limitation on components imposed by the act.

Under construction contracts, like the one at issue here, the act requires that
only domestic construction materials be used. Under the implementing regula-
tions, construction materials mean items that are brought to the work site for
incorporation into the building. Federal Acquisition Regulation 25.201. Under
the regulations, domestic construction materials mean items manufactured in
the United States if the cost of its components exceed 50 percent of the cost of
all its components. Id. Thus, in order for the act to apply to the group overlay
controls they must be considered construction materials and they also must con-
tain foreign components of the requisite value.
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Based on the awardee's certification that it offered domestic items and on the
information it submitted to the agency concerning the nature of the group over-
lay controls and the cost of its foreign components, we think that the agency
properly accepted Armor's proposal.
According to the RFP, the contractor is required to install a new group dis-
patching system for the eight elevators. A part of that system is the group
system controls, otherwise known as group overlay controls. While the awardee
admits that a significant part of the group overlay controls are of foreign manu-
facture, the information supplied by that firm shows that the group overlay con-
trols are a part of the overall group dispatching system. According to the
awardee, the group dispatching system is assembled from the group overlay con-
trols and other components at the firm's Louisville facility and it is pro-
grammed and tested there. Since the entire system is assembled and then trans-
ported to the construction site for incorporation into the building, the entire
control system, rather than the group overlay controls, constitutes the construc-
tion material to which the percentage test must be applied. See 46 Comp. Gen.
813 (1967).

Based on the cost figures supplied to the agency by Armor, it is clear that the
group overlay controls do not exceed 50 percent of the cost of the end product—
the dispatching system. This basis of protest is therefore denied.

As noted earlier, technical considerations were weighted twice as important as
price under the RFP evaluation scheme. Award to a higher-rated, higher-priced
technical proposal is not objectionable where, as here, the solicitation award cri-
teria makes technical considerations substantially more important than price,
and the agency reasonably concludes the awardee's superior proposal provided
the best overall value. Pan Am World Serv., Inc., B—235976, Sept. 28, 1989, 89—2
CPD 283. The agency, in its recommendation for award, noted that Armor had
the highest technical rating and was only 3.4 percent higher in price than the
lowest priced proposal received and that award to Armor was most advanta-
geous to the RRB. We have no basis to object to the award decision.

Finally, Mid-American contends that Armor's proposal was improperly evaluat-
ed under two criteria regarding compatibility with other equipment and soft-
ware documentation. Mid-American argues that if the proposals were properly
evaluated, its technical proposal would have received a higher score than that
of Armor.

We have reviewed the scoring of the proposals and in the two areas of concern
to Mid-American, Mid-American did receive the same or a higher score than
Armor. Moreover, the issues of compatibility and software documentation were
discussed by the agency with Armor during negotiations and the agency deter-
mined that Armor's revised best and final offer complied with the RFP's re-
quirement. We have carefully reviewed the evaluation record and we find no
basis upon which to object to the agency's technical judgment in the scoring or
evaluation of the proposals. See Physical Sciences Inc., B—236848, Jan. 10, 1990,
90—1 CPD jj 42.
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The protest is denied.

B—233742.4, January 31, 1990
Procurement
Competitive Negotiation
• Contract awards
• U Propriety
•UU Evaluation errors
•UUU Materiality
Procurement
Competitive Negotiation
U Requests for proposals
U Terms
•U U Compliance
Award to offeror whose proposal in negotiated procurement failed to conform to material specifica-
tion requirement concerning computer workstation was improper where waiver of requirement re-
sulted in competitive prejudice.

Matter of: Martin Marietta Corporation
Martin Marietta Corporation protests the Department of the Air Force's award
of a contract to Honeywell Federal Systems, under request for proposals (RFP)
No. F19628—88—R—0038, for microcomputer workstations for the World-Wide
Military Command and Control System's Information System (WIS). Martin
Marietta challenges the agency's evaluation of its proposal and contends that
Honeywell failed to comply with certain mandatory solicitation requirements.
We sustain the protest on the ground that Honeywell failed to satisfy the RFP
requirement for multi-tasking.
WIS is a worldwide communications network for use by the Department of De-
fense and other government agencies. The solicitation requested proposals for a
5-year, indefinite quantity contract to deliver, install and maintain advanced,
reliable computer workstations, and associated software, intended to provide
both computer resources for local users and access to WIS. Specifically, the so-
licitation defined four broad classes of required application software providing:
(1) host access support services, to permit the workstations to communicate with
existing Honeywell mainframe computers in the WIS system; (2) system and ap-
plications development support services, to be used to support the development
and execution of software; (3) user support services, including wordprocessing,
spreadsheet, database management and graphics applications; and (4) advanced
computational support services, to provide simulation, modelling and artificial
intelligence capabilities.
A separate, general section of the specification, "Target [Required] Workstation
Operating System Software," required that the workstations "be capable of exe-
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cuting correctly a multi-tasking operating system that meets the requirements
of 3.1.4.2.1" of the specification. However, the definition of the required multi-
tasking capability was not set forth in this general section of the specification.
Rather, the definition, in paragraph 3.1.4.2.1, "Multi-Tasking Operating System
Services," was a subsection of the software section describing the required
system and applications development support services, one of the four broad
classes of application software. This paragraph defined the required multi-task-
ing capability as the ability to support the concurrent execution of a minimum
of 10 "tasks," and specifically stated that the system must be capable of provid-
ing at least 10 windows on the computer screen.

The solicitation provided for award to be made to the offeror whose proposal
was "most advantageous" to the government, technical and price factors consid-
ered. It required offerors to furnish for a live test demonstration (LTD) the
system described in their technical proposals, and provided for the technical
proposals to be evaluated on the basis of four technical criteria of equal
weight—reliability and maintainability, workstation architecture (including
compliance with the multi-tasking operating system requirements), capabilities
demonstrated at the LTD, and logistics—and one criterion of lesser weight,
management. The solicitation described price as less important than the techni-
cal factors, but nevertheless as a "significant" factor; it provided for price to be
evaluated on the basis of offerors' fixed prices for the Air Force's projected
quarterly workstation ordering—a total of 500 workstations, including 400 of
the required, more powerful "target" workstations and 100 optional, less power-
ful "basic" workstations—as well as software, delivery, installation and mainte-
nance.

Four offerors, including Martin Marietta, Honeywell, C3 Corporation and Inter-
national Technology Corporation (ITC), submitted proposals by the December 1,
1988 closing date for receipt of initial proposals. Prior to the closing date, ITC
filed a protest with our Office challenging portions of the specification as either
inadequate, impossible to meet, or unduly restrictive of competition. When we
subsequently denied its protest, see International Technology Corp., B—233742.2,
May 24, 1989, 89—1 CPD 497, ITC withdrew its proposal. Meanwhile, the re-
maining three offerors underwent the required LTD demonstration in January
1989. Only Honeywell was found to have successfully demonstrated a worksta-
tion meeting all specification requirements tested at the LTD; several of the
software applications tested by C3 and Martin Marietta exhibited deficiencies
and Martin Marietta failed to demonstrate any security labelling capability.
However, both offerors proposed to remedy these deficiencies, the agency's
Source Selection Evaluation Board (SSEB) concluded that the offerors had
"shown real solutions that could be produced to meet Government delivery re-
quirements," and the Source Selection Advisory Council determined that the re-
sults of the LTD "were not in and of themselves considered reason to eliminate
offerors from consideration for award." Accordingly, discussions were opened
with all offerors and all were subsequently requested to submit best and final
offers (BAFOs).
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Based on the results of the LTD and the evaluation of BAFOs, the Air Force
determined Honeywell's proposal to be technically superior to the others. The
agency found that the proposal offered significant technical strengths and,
under the agency's color-coded evaluation scheme, evaluated the proposal as
"blue," or exceptional, under the criteria for reliability/maintainability and
workstation architecture; in particular, the agency viewed it as a strength that
the proposal offered a substantially higher meantime-between-failure/corrective
maintenance action and a longer warranty than was required by the solicita-
tion, as well as applications software with additional capabilities beyond those
required. Furthermore, the agency considered Honeywell's proposal to offer the
lowest risk to the government, since Honeywell had successfully demonstrated a
compliant workstation at the LTD. In contrast, although the Air Force consid-
ered both Martin Marietta's and C3's proposals to be "basically compliant with
the requirements of the solicitation," and evaluated both as "green," or accepta-
ble, under all criteria, it viewed the proposals as representing a "high risk,"
since the firms had failed to demonstrate all of the required software capabili-
ties at the LTD, and the agency questioned whether their proposed considerable
development efforts would enable them to correct the deficiencies in time for
the first deliveries (as early as 30 days after award). With respect to Martin
Marietta's proposal, the agency considered the greatest risk to result from the
firm's schedule for the development and integration of the required security la-
belling capabilities.
As for the cost evaluation, although Martin Marietta offered the lowest fixed
price for the evaluated BAFO quantity (approximately $143.2 million), the
agency concluded that an item of hardware listed as an option in Martin Mar-
ietta's BAFO price proposal was in fact needed to meet a solicitation require-
ment (i.e., low resolution video processing capabilities) and, accordingly, in-
creased the firm's price by more than $120 million, giving it the highest evalu-
ated price ($266.3 million) of any offeror. Since the evaluated price of Honey
well's proposal ($164.4 million) was significantly less than the evaluated price of
C3's proposal ($232.1 million) and, more importantly, was viewed as technically
superior, the Air Force determined that award to Honeywell would be most ad-
vantageous. Upon learning of the resulting award, made on August 14, 1989,
Martin Marietta filed this protest with our Office.

Martin Marietta contends that Honeywell's proposed workstation failed to
comply with the solicitation requirement for a multi-tasking operating system
and with certain of the specification requirements for a database management
system and access to the WIS Honeywell mainframe computers. In addition,
Martin Marietta challenges the addition without adequate discussions of over
$120 million to its fixed price BAFO; it argues that during discussions the Air
Force mistakenly overlooked its proposal of a new item of hardware, to be in-
cluded in its base proposal, which it advised the agency in writing would satisfy
the specification requirement for low resolution video processing capabilities
(thereby avoiding the need to increase the firm's price by $120 million).
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With respect to the requirement for multi-tasking, Martin Marietta contends
that Honeywell's proposed workstation is noncompliant because it lacks the cur-
rent capability to initiate and simultaneously execute multiple user support
services applications.

Honeywell, which offered an Apple Corporation Macintosh lix computer, pro-
posed to meet the specification requirements in the user support services area
for wordprocessing, spreadsheet and graphics capabilities with Macintosh Oper-
ating System (MAC/OS) applications. Honeywell proposed to supply, at time of
award, an "interim," "transitional" solution which did not offer a multi-tasking
capability with respect to multiple user support services applications. Specifical-
ly, only one MAC/OS software application could be run at a time in the re-
quired secure operating mode, but multiple system and applications develop-
ment support services, which are not MAC/OS applications, could be executed
simultaneously. Honeywell proposed to subsequently supply an upgrade of its
operating system which would enable the operating system to launch multiple
MAC/OS applications. The Air Force found the proposed upgrade to be "a supe-
rior offering which would be of great benefit to the government" and for this
reason gave Honeywell's proposal a "plus" under the evaluation factor for oper-
ating system, a subcriterion under system architecture; the agency subsequently
explained, at the conference conducted on this protest at our Office, that the
value offered to the government by the upgrade was the capability to run multi-
ple user support services applications simultaneously on windows on the com-
puter screen. Conference Transcript (CT) 386.

The Air Force and Honeywell agree that the workstation which Honeywell was
proposing to supply at the time of award did not offer a multi-tasking capability
with respect to multiple MAC/OS user support services applications. They
argue, however, that Martin Marietta has misinterpreted the specification con-
cerning multi-tasking. Since the detailed definition of the required multi-task-
ing capability is found only in a subsection of the section describing the re-
quired system and applications development support services, they argue, the
multi-tasking requirement only applies to system and applications development
support services applications.
We agree with Martin Marietta. In our view, the Air Force's interpretation of
the RFP ignores the fact that the general provisions of the specification de-
scribed the required operating system for the workstation as one "capable of
executing cor:rectly a multi-tasking operating system that meets the require-
ments of 3.1.4.2.1;" likewise, it ignores the fact that a general section of the
specification further provides that the required user support services software
shall execute "within, and under the control of the native environment supplied
by the Target Workstation multi-tasking operating system." In this regard, we
note that the specification's detailed definition of the required multi-tasking
found in paragraph 3.1.4.2.1 defined the required multi-tasking in broad terms,
referring only to the requirement to support the simultaneous execution of a
minimum of 10 "tasks;" neither that paragraph nor any other provision of the
solicitation excluded user support services applications from the broad sweep of
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the language of the general and specific provisions regarding multi-tasking. In
our view, the specification when read as a whole described a single operating
system, not a separate operating system for each class of applications software,
and generally required the operating system offered for the initial deliveries to
be capable of initiating and simultaneously executing up to 10 of the proposed
software applications; as read by us, the specification did not envision that the
overall requirement for multi-tasking could be frustrated by allowing an offeror
to propose a class of software that does not permit multi-tasking.

The Air Force's interpretation based on the organization of the specification
also ignores the fact that the same paragraph setting forth the specific multi-
tasking definition also establishes security requirements which clearly govern
the operating system as a whole, and not merely the system and applications
development support services software. This is confirmed by the agency's own
actions during the evaluation; when Honeywell proposed that user support serv-
ices applications could be run in an unsecured mode, the Air Force categorically
rejected the possibility that the security requirements would not apply at all
times for all software.

We note that our broad interpretation of the multitasking requirement is con-
sistent with the initial interpretation of the Air Force's own technical consult-
ant, Mitre Corporation. The Mitre consultant to the SSEB for system architec-
ture stated at the protest conference, and the agency then confirmed, that he
unsuccessfully attempted to convince the agency that Honeywell's approach to
multitasking was deficient. CT 342—343, 347.

Martin Marietta states that had it known of the agency's interpretation of the
multi-tasking requirement—i.e., as only requiring multi-tasking with respect to
system and applications support services applications—it could have offered dif-
ferent software packages, hardware or a workstation which would have avoided
some of the perceived deficiencies or weaknesses in its proposed approach to
workstation architecture (where Honeywell was rated exceptional and Martin
Marietta only acceptable) and in its performance at the LTD, while also ena-
bling it to reduce its price. We note that the requirement in question concerns a
critical, central characteristic—the capability for multitasking—of the operating
system, itself a fundamental element of the workstation; we find it reasonable
that the multi-tasking requirement could influence the choice of operating
system, and thereby also influence the overall choice of hardware and software.

Furthermore, Martin Marietta's assertion that the agency's interpretation of
the specification would have permitted it to offer more fully developed, though
perhaps less advanced, equipment is especially significant here where: (1) the
Air Force repeatedly expressed its preference for offerors to propose items re-
quiring the least development so as to assure their ability to meet the require-
ment for initial deliveries commencing as early as 30 days after award; (2) the
agency reaffirmed this position in responding to ITC's protest against the speci-
fications; (3) the agency downgraded Martin Marietta's proposal under both the
criteria for workstation architecture and the LTD because of it concern with
the extent of development which remained to be completed and the consequent
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risk that Martin Marietta would be unable to meet the 30—day delivery require-
ment; and (4) the agency viewed as a significant strength of Honeywell's propos-
al that it offered a workstation which required only limited additional develop-
ment in order to meet the specification. In these circumstances, we find that the
record suffices to establish prejudice to Martin Marietta from the agency's
waiver of the multi-tasking specification.1

In negotiated procurements, any proposal that fails to conform to material
terms and conditions of the solicitation should be considered unacceptable and
may not form the basis for an award. See Consulting and Program Management,
66 Comp. Gen. 289 (1987), 87—i CPD ¶J 229. The fact that Honeywell proposed to
supply the full extent of the required multitasking capability for the worksta-
tion (including software) months after award did not render its proposal accept-
able. The specification required offerors to select hardware and software on the
basis that requirements had to be met at the time of award. The agency's
waiver of this requirement in favor of Honeywell placed its competitors at a
competitive disadvantage. Accordingly, we find the award to Honeywell to have
been improper. In view of this conclusion, we need not address Martin Mariet-
ta's remaining grounds for questioning the award.

The protest is sustained on the ground that Honeywell failed to satisfy the RFP
requirement for multi-tasking. Martin Marietta requests that we recommend
that the Air Force immediately terminate Honeywell's contract and make
award to Martin Marietta. We decline to do so since, in light of our finding that
Honeywell's offered system did not meet the multi-tasking requirement and the
Air Force's acceptance of the system, we cannot find that award to Martin
Marietta at this juncture would best serve the government's needs.

We recommend that the Air Force reopen negotiations with the offerors in the
competitive range, clearly state what capabilities are necessary to satisfy its
actual minimum needs with respect to multi-tasking (and to any other provi-
sions that should be clarified to assure that offerors are provided with an oppor-
tunity to compete on a common basis), and then request a new round of BAFOs.
Following evaluation, the Air Force should terminate its contract with Honey-
well if appropriate. Further, we find Martin Marietta to be entitled to the cost
of pursuing the protest, including attorneys' fees. 4 C.F.R. 2i.6(d)(i) (1989); see
Falcon Carriers, Inc., 68 Comp. Gen. 206 (1989), 89—i CPD j 96.

'We note that even under the interpretation of the specification finally adopted by the agency, proposals were
misevaluated. Honeywell's proposal to supply, months after award, a modification still under development that
would permit the launching of multiple MAC/OS user support services applications, resulted in the proposal re-
ceiving a plus" under the evaluation criterion for system architecture, and thereby contributed to its exceptional
rating under that criterion. By contrast, Martin Marietta, which was evaluated as only acceptable under worksta-
tion architecture, apparently received no additional credit for offering an existing system with this capability.
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Appropriations! Financial
Management

Judgment Payments
• Permanent/indefinite appropriation
•U Availability
A court order finding defendant agency guilty of discrimination and directing the specific adminis-
trative action of developing new, nondiscriminatory employment systems is not a money judgment
for which 31 U.S.C. 1304, the Judgment Fund, is available as a source of funding. The fees and
expenses of an expert paid for by defendant agency to help develop the new systems were neither
"costs" of the litigation nor part of the plaintiffs' attorney fees. Accordingly, the expert's fees and
expenses are properly paid for out of agency appropriations, not the Judgment Fund.
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Civilian Personnel

Travel
• Lodging• Reimbursement
• UI Government quarters
• • UU Availability
Defense Department civilian employee on temporary duty who left government quarters which she
considered inadequate and moved into commercial lodgings may not be reimbursed her commercial
lodging costs where installation officials determined that the government quarters were adequate
and therefore declined to issue a statement of non-availability pursuant to 2 JTR para. C1055. GAO
will not substitute its judgment for that of officials who are responsible for determining adequacy of
government quarters absent clear evidence that their determination was arbitrary or unreasonable.

159
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Military Personnel

Pay
• Survivor benefits
•• Annuity payments
BIN Offset
1111 Social security
When a widow's Survivor Benefit Plan annuity is reduced because she receives social security bene-
fits based on her husband's lifetime earnings, the reduction cannot exceed the amount she actually
receives from Social Security.

Relocation
• Relocation travel
• I Reimbursement
B IN Circuitous routes
Notwithstanding orders directing a member to report to a specific port of embarkation incident to a
transfer overseas, the member's entitlement to travel allowances is based on travel from the appro-
priate port of embarkation serving his temporary duty station when the orders do not direct travel
to some other point.

118

Travel
• Travel expenses
• U Debt collection
A member's claim for reimbursement of a collection made against him for the cost of traveling on a
government aircraft pursuant to personal business is denied when the member alleges that he was
eligible for space available travel but does not offer documentary evidence demonstrating that he
would have been permitted to board the flight taken as a space available passenger.

118
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Procurement

Bid Protests
• Allegation
• U Abandonment
Contention that agency should have held discussions with protester before requesting best and final
offers so that protester could revise its proposal to correct any deficiencies is considered abandoned
where agency reported that discussions were not necessary because protester's initial proposal was
technically acceptable, and protester did not rebut or otherwise comment upon agency's assertion.

126

• GAO procedures
• S Interested parties
S SI Direct interest standards
Offeror whose direct economic interest would be affected by award of a contract under protested
procurement is an interested party for purposes of protesting that preproduction evaluation clause
deviates from Changes clause required by Federal Acquisition Regulation and should be deleted
from solicitation.

126

• GAO procedures
SI Interested parties
• SI Direct interest standards
Protester is an interested party under Bid Protest Regulations to protest that agency improperly
evaluated its proposal and that request for proposals (RFP) was improperly canceled on the basis
that no acceptable proposals were received, even though the protester's proposal was among the
lowest ranked and highest priced.

108
• GAO procedures
• S Preparation costs
• GAO procedures•• Preparation costs
Where claim for costs of proposal preparation and of filing and pursuing protests is not adequately
documented, claimant is not entitled to recovery.

15a
• GAO procedures
• U Protest timeliness
• U U 10-day rule
• U U S Effective dates
Protest is considered timely where it was filed in the General Accounting Office (GAO) within 10
working days after agency's initial adverse action on agency-level protest (issuance of amendment
demonstrating that agency was not going to delete solicitation clause as requested by protester).
Even though agency denied agency-level protest by letter more than 10 working days before protest-
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Procurement

er filed protest with GAO, where protester denies receipt of agency's letter and record contains no
evidence to show receipt by protester, we resolve doubt concerning timeliness in favor of protester.

126

Competitive NegotiationIBest/final offers
UI Price adjustments
• U U Misleading information
U U U U Allegation substantiation
Protest that firm was misled by alleged agency oral advice is denied where even if protester's ver-
sion of facts were true, the record contains no evidence that protester was placed at a competitive
disadvantage by the alleged oral advice.

136

I Best/final offers
• U Rejection
U UI Propriety
Where protester is given notice of agency's interpretation of government requirement during discus-
sions, agency properly rejected protester's offer as unacceptable for failing to meet requirement in
its best and final offer.

147

U Competitive advantage
• U Non-prejudicial allegation
Protest that operator of lodging facility has a competitive advantage is denied where protester does
not show what advantage the operator is alleged to have or that the alleged advantage was caused
by any unfair action by the government.

U Contract awardsIIAdministrative discretion
•II Cost/technical tradeoffs
lUll Technical superiority
Award to higher priced, higher technically rated offeror is not objectionable where technical consid-
erations outweighed cost in solicitation's award criteria, and the agency reasonably concluded that
the awardee's superior proposal provided the best overall value.
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U Contract awards
UU Administrative discretion
IUU Cost/technical tradeoffs
SUUS Technical superiority
Procuring agency made a proper cost/technical analysis in determining to make award to a higher
technically rated, higher cost offeror over protester's significantly lower rated, lower cost proposal
where the record shows that the agency reasonably found that the protester's low cost approach
may not allow for the quality of work and personnel contemplated by the solicitation as indicated
by the protester's entry level labor rates and excessive hours proposed to accomplish the sample
task.

161

• Contract awards
U U Award procedures
• U U Procedural defects
Protest that agency failed to timely notify protester of intent to award to another firm is denied
where, even though agency erred in not providing timely notice, protester was not prejudiced.

136

• Contract awards
UU Initial-offer awards
• US Propriety
Award to low acceptable offeror on basis of initial proposals was proper even though protester, after
a pricing audit conducted by Defense Contract Audit Agency as part of the evaluation, offered to
lower the price in its initial proposal below the price in awardee's initial proposal; procurement did
not progress beyond the initial proposal stage so as to require request for best and final offers
(BAFOs), there was no indication that the awardee would reduce its price in a BAFO, and the poten-
tial reduction in protester's price would not offset awardee's significant technical superiority.

112
• Discussion
S U Offers
• U S Clarification
•U U• Propriety
Protester has no basis to object to the agency decision to hold discussions and request best and final
offers where firm is not low if discussions were not held, and discussions effectively provide a new
opportunity for firm to compete for award.

97

U Discussion reopening
• U Propriety
Where awardee waits until after award to advise the government that certain of its proposed line
items do not meet the technical specifications required by the solicitation, if agency reopens discus-
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sions to permit offeror to modify its proposal, it must conduct discussions with all offerors in the
competitive range.

• Offers
•U Designs
UU U Evaluation
U U SU Technical acceptability
Preproduction evaluation clause requiring contractor to evaluate production drawings/specifications
and to suggest and accept engineering changes for certain purposes before beginning production
with no increase in price or delay in delivery is to be read in conjunction with Changes clause which
was incorporated into the solicitation as required by the Federal Acquisition Regulation (FAR), and
therefore does not represent a deviation from the FAR Changes clause or a new procurement regu-
lation requiring publication for public comment.

126

• Offers
UU Designs
•UU Evaluation
• U UU Technical acceptability
Use in production contract of preproduction evaluation (PPE) clause in order to shift burden to con-
tractor to evaluate production drawings/specifications and to suggest and accept engineering
changes for certain purposes before beginning production with no increase in price or delay in deliv-
ery is proper where the contractor will be compensated for its PPE efforts as part of the overall
contract price.

127

• Offers
• U Evaluation
Protest that agency failed to properly follow the source selection plan (SSP) in evaluating offers is
denied since SSPs are merely internal agency instructions which do not vest outside parties with
rights, and agencies are only required to adhere to the evaluation scheme outlined in the solicita-
tion.

• Offers
• S Evaluation
• U U Downgrading
U U U U Propriety
Downgrading of protester's proposal under one of 19 evaluation subcriteria during the best and final
offer evaluation was not prejudicial to the protester because it did not materially affect source selec-
tion decision.
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U Offers
• U Evaluation
• U U Personnel experience
Agency reasonably found protester's proposal was unacceptable because it failed to offer personnel
with direct relevant experience as required by the RFP. The protester's assertion that the failure to
have the specified experience is not deficient since the personnel it offered have broad experience in
related fields and may utilize this experience for their assignments under the RFP is merely an
attempt by protester to rewrite the solicitation and restate the agency's needs.

108

I Offers
U U Evaluation
UU U Technical acceptability

Agency reasonably rejected the protester's proposal as technically unacceptable where the protest-
er's proposed personnel did not meet the agency's specific education and experience requirements
and the protester did not indicate that it could or would offer different personnel meeting these
requirements.

108

U Offers
I • Preparation costs
Protester awarded costs in connection with successful protest is entitled to reimbursement for pro-
posal preparation and protest costs incurred or initially paid by prospective subcontractor, where
the costs were incurred by the subcontractor acting in concert with and on behalf of offeror and
offeror has agreed to reimburse to subcontractor the amount ultimately recovered from the govern-
ment.

153

U Requests for proposals
UU Amendments
I U U Propriety
Protest challenging agency's decision after receipt of initial proposals to issue amendment to re-
quest for proposals (RFP) increasing the number of items to be procured, instead of issuing separate
solicitation for the additional number required, is denied since a significant change in the govern-
ment's requirements is a proper basis for amending an RFP after receipt of proposals.

106
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• Requests for proposals
U U Terms
• U U Compliance
Award to offeror whose proposal in negotiated procurement failed to conform to material specifica-
tion requirement concerning computer workstation was improper where waiver of requirement re-
sulted in competitive prejudice.

168

Contract Management
U Contract administration
U U Convenience termination
• U U Competitive system integrity
Contracting agency's determination not to terminate contract award based solely on an FBI record
of an interview with a former employee of the agency indicating that the awardee bribed the former
employee to help it obtain the award will not be disturbed where (1) the awardee denies the alleged
wrongdoing, leaving the charges disputed; (2) a criminal investigation of the alleged wrongdoing is
ongoing; and (3) the agency states that if evidence of misconduct by the awardee to support termi-
nating the contract is uncovered, corrective action will be taken at that time.

120

U Responsibility
• U Contracting officer findings
U U U Affirmative determination
UUUU GAO review
Affirmative responsibility determination is not subject to objection where, although awardee had
experienced financial difficulties, contracting officer considered the company's financial situation
and found in light of the fact that the company has become part of another corporation reportedly
in a strong financial position, and has submitted satisfactory bank references, that company had the
financial resources to perform the contract.

140

Sealed Bidding
U All-or-none bids
U U Responsiveness
Low bid is properly determined to be responsive as an "all or none" bid where bidder provides one
lump-sum price for work required rather than individual prices for six line items (base item plus
five additives) in the solicitation's schedule.

98

lndex-9 (69 Comp. Gen.)



Procurement

S Bid guarantees
•S Sureties•• SAcceptability
Protest against agency's acceptance of awardee's four individual sureties is denied where agency
investigated the sureties and found that at least two of them were acceptable.

141

• Bid guarantees
UI Sureties
• S •Acceptability
•UUS Information submission
Agency reasonably found individual surety on bid bond unacceptable, and thus properly rejected
bidder as nonresponsible, where, in response to agency request for supporting information showing
ownership and value of assets claimed, the surety submitted escrow agreement as a pledge of assets,
but the agreement was made subject to Louisiana, rather than federal law; agency was not required
to compromise the financial guarantee represented by the bid bond by making government subject,
in case of default, to laws under which its rights may be less than under federal law, which other-
wise applies to federal contracts.

145
• Bids
US Error correction
•SU Low bid displacement
•SSU Propriety
Agency improperly permitted correction of bid containing discrepancy between arithmetic total of
line item prices and grand total price indicated in bid where either price reasonably could have
been intended, and only one of which was low. Agency may not rely upon bidder's worksheets to
determine which price was intended since the request for correction is considered as resulting in
displacing a lower bid.

132
• Contract awards
•S Propriety
• S• Performance specifications
•UUS Waiver
Protest that bidder's proposed roofing system did not satisfy a solicitation requirement that the roof
have a Class A fire rating is denied where record indicates that the roofing system in fact satisfied
the requirement.
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• Unbalanced bids
•U Materiality•• UResponsiveness
Low bid for operation and maintenance contract is materially unbalanced where price for initial 60-
day mobilization period amounts to approximately 63 percent of overall price for the firm, 1-year
performance period in the contract as awarded, and 22 percent of the potential 5-year contract
period.

103

Socio-Economic Policies
• Preferred products/services
• U Domestic products
•U U Construction contracts
Under a construction contract, elevator dispatching system which is to be incorporated into the
building constitutes construction material under the Buy American Act. Therefore, awardee's for-
eign made group overlay controls, as components of the system, do not violate the act's prohibition
against the use of foreign construction material.

165

U Small business 8(a) subcontracting
U U Contract awards
UUU Delays
• U U U Pending protests
In light of agency's broad discretion to decide to contract or not contract through the section 8(a)
program, there is no legal basis to object to agency's suspension of negotiations with an 8(a) firm
pending resolution of protest by another 8(a) firm involving allegations of conflict of interest on the
part of the agency's technical project officer in selecting the 8(a) firm for negotiations or to the issu-
ance of a task order for these services within the scope of an existing contract with a third 8(a)
contractor.

143

U Small business set-asides
U U Contract awards
U U U Price reasonableness
Award to large business which submitted low quote on small business-small purchase set-aside was
improper, where the procuring agency did not specifically determine, or have any evidence to indi-
cate, that the second low quote from a small business, which was only 6 percent higher than the
price of the large business awardee, was unreasonable.

124
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• Small businesses
• U Competency certification
• U U Eligibility
• U U • Criteria
Where agency properly found a small business concern's offer to be technically unacceptable, with.
out questioning the offeror's ability to perform or any other traditional element of responsibility,
agency is not required to refer its determination to exclude the concern's proposal to the Small
Business Administration under certificate of competency procedures.

147

Specifications
U Minimum needs standards
• U Risk allocation
U U U Performance specifications
Protest allegation that solicitation provision, which requires contractor to lodge its employees in a
privately operated facility, places undue cost risk on offerors is denied where the solicitation pro-
vides that the contractor's costs of lodging will be reimbursed by the government and any other
costs to the contractor are easily calculable.

101
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